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UNIFORM COURT FORMALITY DETAILS 


EprTor’s NOTE: In a letter accompanying the printed Rules For Uniform Formality and Dignity of 
Procedure as prepared by the Committee on Uniform Court Formality* pursuant to the 
action taken at the 1950 annual meeting of this Association, the chairman of the Committee 
on Public Relations stated in part: 

“The work and report of the Formalities Committee is an initial part of a 
Public Relations program designed by the lawyers and judges of Kansas to 
improve their public relations and the service they are capable of rendering to 
the people of Kansas. Other committees are working on other parts of the 

rogram with similar intents and purposes. The consensus, not only of leaders 
of the Bar, but of prominent laymen as well, is that present legal procedures 
must be modernized, made more serviceable, or in some wise improved upon by 
the lawyers or the public will itself act, and probably at some disadvantage to 
the legal profession. To carry out the program, teamwork and a sincere co- 
operative effort on the part of every judge and lawyer is vitally necessary. 


“Perhaps each one of the Rules set forth in this report is already a rule in 
some one or more of the District Courts of the state, except No. 23 which is a 
Rule of the Federal Court sitting in eight cities of the state. The committee pur- 
pose was to secure uniformity in the State Courts. Rules 1 to 5, inclusive, gen- 
erally follow the Federal practice for which a majority of the lawyers voted in 
our recent poll, and they have been used in some degree in several of the dis- 
tricts. Rule 6 may on first thought appear objectionable to some judges and 
lawyers who have considered court practice as a mutual accommodation habit 
or convenience. On the contrary, however, Rule 6 is the keystone of the Court’s 
Formalities and Dignity of Procedure. It in no wise affects work in chambers. 
Experience has proved that when reasonably followed it saves much lawyer and 
court time. Furthermore, the Court (Judge, Reporter, Clerk, Bailiff) ought not 
be considered as something to be switched in and out of session merely at the 
whim or the supposed convenience of a lawyer or litigant. Rule 11 has gen- 
erally been followed for years by most of the good trial lawyers.” 


*The committee consists of Justice Robert T. Price, Chairman, J Robert H. Kaul, Karl Miller, Roy C. 
Davis, Harry C. Snyder, Jr., Judge W. D. Vance, Ex-officio. _ — , - 
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FORMALITIES DETAILED 


The following Formalities are detailed for all District Courts of Kansas. It 
is recommended that they be followed in all county seats, having a population 
of 3,000 or more. In all county seats of lesser population it is recommended 
that they be followed when a jury is in attendance, and insofar as may be prac- 
tical and reasonable at all other times. 


1. Court shall be formally opened each day upon which Court business is 
transacted, and again after the noon recess, if still in session. 


2. The opening Formality shall be: Immediately before the scheduled time 
the Bailiff shall proceed from the Judge’s chambers and by signal bell or other- 
wise direct all court officers and spectators to their seats. As the Judge enters 
the court room the Bailiff shall require all present to arise and stand. When the 
Judge has been seated upon the Bench the Bailiff shall say: 


“Hear ye! Hear ye! Hear ye! 


I now declare the District Court of Blank County, Kansas, in session. All 
persons having business before this Honorable Court draw nigh and give 
attention to the Court now sitting.” 


All may then be seated and the business of the Court proceeded with. 


3. In recessing, the Bailiff shall announce: “The Court is now in recess (as 
may be directed by the Judge).” 

4. In reconvening after recess the Bailiff shall give warning by signal bell 
or otherwise, and as the Judge enters cause all to stand until he is seated. 

5. When trial is to a jury the jurors shall take their places in the jury box 
before the Judge enters the room for reconvening. 

6. Courts should not appear to give special or personal attention to any trial 
or proceeding, in contrast to a judicial consideration in orderly sequence. On 
all Court days all matters to be considered by the Court on such day shall be 
disposed of in order without delay or interruption, excepting regular recess 
periods, until all of such day’s work has been completed. After recessing for 
want of further business immediately ready, the Court shall not again be recon- 
vened for that day. This, to the end that lawyers and litigants shall conform 
themselves to the Court and its orderly procedure, and not otherwise. 

7. The flag of the United States shall, at all times while Court is in session, 
be displayed at, on, or in close proximity to, the Bench. 

8. Lawyers shall arise and remain standing while addressing the Court, or 
a jury. 

9. Lawyers shall address the Court from position at the counsel table. 

10. Lawyers may never lean upon the Bench nor he panel to engage the 
Court in a confidential manner. 

11. Lawyers shall stand at the counsel table while examining witnesses, 
except when handling exhibits, but exceptions as to standing may be made in 
the Court’s discretion, on account of advanced age, physical disability or un- 
usually long or technical examinations. 
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12. Lawyers should not in addressing a jury, crowd the jury box, nor address 
the jury in loud voice or undignified manner. 

13. Lawyers in examination of jurors on voir dire should insofar as possible 
use collective questions, avoid repetition, and seek only material information, 
and never unethical advantage. 

14. Lawyers, during trial, shall not exhibit familiarity with witnesses, jurors 
or opposing counsel, and the use of first names shall be avoided. In jury argu- 
ments no juror shall be addressed individually or by name. 

15. All lawyers, litigants and Court Officers, including jurors, shall wear 
coats while in attendance upon the court, provided judicial discretion may be 
exercised otherwise in extreme situations. 

16. Lawyers shall advise their clients and witnesses of the formalities of the 
Court and seek their full cooperation therewith, thereby avoiding embarrassment 
to Courts and laymen as well. 

17. Witnesses usually are in attendance under compulsion of Court process. 
They shall, therefore, be examined with courtesy and respect and their good 
faith presumed until the contrary clearly appears. 

18. The swearing of witnesses should be an impressive ceremony and not 
a mere formality. They shall be sworn individually near the Bench, and never 
in the audience section. 

19. Exhibits to be offered should first be handed to Reporter and numbered 
and then submitted to opposing counsel. They should thereafter be offered and 
referred to by number only. 

20. In jury cases, in sustaining a demurrer to the evidence or otherwise dis- 
posing of the case before verdict, the Judge in dismissing the jury should briefly 
explain the procedure and why a verdict was unnecessary. 

21. After the reading of the verdict in all jury cases, the jury shall be 
polled. 

22. In criminal cases the defendant shall stand with his attorney before the 
Bench in waiving arraignment or entering plea, and at the time of passing 
sentence. 

23. When upon the Bench in any county seat or city having a population of 
3,000 or more the Judge shall wear a robe, and in all county seats having a lesser 
population it is recommended that the Judge wear a robe while conducting 
jury trials and at any other sessions deemed appropriate by him. 

24. A definite time shall be fixed for all Court sessions and the Judge shall 
be prompt at all sessions and in the dispatch of all Court business. 

25. Smoking shall not be permitted in the Court room during sessions or 
recesses. 

26. The Official Reporter will attend each session of the Court and report 
verbatim: (1) All proceedings in criminal cases had in open Court; (2) All 
proceedings in all other cases had in open Court, unless the parties, with the 
approval of the Judge, shall specifically agree otherwise. 

27. The taking of photographs or the broadcasting of judicial proceedings 
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in or from any Court room or so close thereto as to disturb the order and 
decorum thereof, either while Court is in session or at recess, shall be prohibited. 

28. Since the public provides the Court House, the Judge, Jury, Clerk, 
Reporter and Bailiff, ic has a natural interest in Court proceedings. The Court 
should, therefore, function as an agency of the state for the prompt and im- 
partial adminitration of justice, rather than as a mere moderator among con- 
testing litigants. 


CITY AND COUNTY COURTS 


Formalities as hereinbefore detailed for the District Courts of Kansas are 
hereby recommended for all City and County Courts as now or hereafter con- 
stituted, insofar as same may be found by such Courts to be practicable and 
advisable for the conduct and dispatch of their business. 


MANNERS AND LAWS 


“Manners are of more importance than laws. Upon them, in a great measure, 
the laws depend. The law touches us but here and there, and now and then. 
Manners are what vex or soothe, corrupt or purify, exalt or debase, barbarize or 
refine us, by a constant, steady, uniform, insensible operation, like that of the 
air we breathe in.”—Edmund Burke. 
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REPORT OF PUBLIC RELATIONS COMMITTEE 


This committee has been very busy since the May convention at Wichita. It 
met in Topeka July 15, in Wichita August 29, in Salina November 30 and 
again in Topeka December 17. At the Topeka meeting in July arrangements 
were made with the Wichita Bar Association whereby their paid secretary 
became our public relations director and headquarters were established at the 
Wichita office with divided expense between the two associations. This arrange- 
ment continued through November, at which time the director resigned and our 
public relations office in Wichita was closed. At the Topeka meeting in Decem- 
ber, Mr. George C. Jordan of Minnesota met with the committee and he was 
employed as a public relations consultant and is now very much on the job. 
While our first attempt at attack was not too successful, we have reformed our 
lines and morale is still high. 


Our campaign for funds to carry on the program for the first year has been 
highly successful in a majority of the counties of the state. The lawyer attitude 
toward the program generally has been enthusiastic and very gratifying. How- 
ever, apathy, procrastination and press of law practice has slowed some of our 
committees. In consequence, our solicitation work is incomplete in late Janu- 
ary in several counties. Mr. Jordan and the committee are actively at work and 
we are very hopeful of showing much more accomplishment between now and 
the association meeting in May than we have during the past six months. It must 
be borne in mind that public relations in the Kansas Bar Association is relatively 
new; we afe pioneering under difficulties and some lost motion must be 
expected. 

Our report to the association last May was adopted. Our first recommenda- 
tion was the elimination of procedural delays. This recommendation, though 
adopted, is not self-executing—it is a statement of bar policy and to be effec- 
tive must be continuously observed and acted upon by every practicing lawyer 
and court in Kansas. The same is true as to the second recommendation for 
the appointment of a procedural improvement committee. Every judge and 
lawyer with any ideas as to how our present procedure may be improved upon 
should, in a spirit of cooperation, convey those ideas to the committee of which 
T. M. Lillard of Topeka is chairman. Our recommendation No. III has been 
followed up and the Formality Committee of which Justice Price is chairman 
has detailed the Rules of Formality and Dignity of Procedure; they have now 
been distributed to every district judge and clerk, and every city court, in Kan- 
sas. They are being well received and put in practice. As heretofore mentioned, 
a trained and experienced public relations counsellor has been employed as a 
consultant and is now working. The Executive Council has appointed a com- 
mittee to prepare a budget and make early recommendations for the selection 
and employment of a full time paid secretary. The lawyers of Kansas have 
shown their interest in a public relations program by gratuitously contributing 
more than $7,500 to the first year’s expense and more contributions are yet to 
come. The Executive Council is following the association’s recommendation at 
Wichita and is submitting to the meeting at Topeka in May an increase in dues, 
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that our enlarged program may be adequately financed without future member- 
ship solicitations. 

The chairman of our committee appeared before the Executive Council at 
its January meeting and discussed many of the present public relation problems 
of the Bar. On behalf of the committee the Council was presented the follow- 
ing recommendations for immediate consideration: 


I. Reconstruction of the Bar Journal. Devote more time to the Bar than 
to the Law; Bar secretary and editor of Bar Journal combined; Journal made 
monthly rather than quarterly, and designed to keep Bar informed on all cur- 
rent matters, and at a cost not greatly increased from present costs. 


II. Revise Convention Procedure. Devote one session to the succeeding 
year's program, detailing its objects, purposes and suggested means of accom- 
plishment. Appoint all of next year’s committees at convention, secure their 
respective organization and provide their instructions. 


III. Revise Assignment of Committees. Eliminate all standing committees 
without specific objects; appoint all committees for specific purpose and to 
achieve definite goals; require follow through on all approved committee recom- 
mendations, and liaison among all committees; consider geographical conven- 
ience of committee members in attending committee sessions. 


IV. Increase Association Membership by closer contacts with local bars; by 
increased service to members, and by securing more general participation of 
lawyers in association affairs. 


The officers of the association and members of the Executive Council would 
no doubt be pleased to have the membership advise of their reactions to the 
above recommendations. We believe they merit careful and early consideration. 


This report is being prepared twenty days in advance of our next meeting 
on February 17 and 18, in order to meet the Bar Journal dead-line of Feb- 
ruary lst. The report will reach you on some date in March, at which time we 
hope to have another report ready for the May Journal. Before that time, how- 
ever, we hope to have in your hands two or more pamphlets for public distribu- 
tion and to have given evidence of additional activity of the committee. Mean- 
while we will appreciate your continued interest and cooperation in the public 
relations of the Bar and the individual members thereof. 


Respectfully submitted, 


CLARKE A. WALLACE, Chairman WAYNE W. RYAN 
PAUL W. APPLEGATE ELDON SLOAN 

JoHN E. BLAKE HERMAN W. SMITH, JR. 
JoHN W. BREYFOGLE, JR. Jay H. SULLIVAN 
JEROME HARMAN PAUL R. WUNSCH 
VERNE M. LAING D. B. LANG, Ex Officio 
ROBERT L. MARIETTA 
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JURY SYSTEM 


By HON. ROBERT W. HEMPHILL, Norton, Kansas 
Judge, Seventeenth Judicial District 


An article in the December issue of Collier’s monthly by Judge of the U. S. 
Circuit Court of Appeals, Jerome Frank, seems to me to be such an attack on 
our jury system as should not be allowed to go unchallenged. If I had a name 
comparably well known to that of Judge Frank I would of course write Collier’s, 
and it would be very gratifying if some well known jurist would present the 
opposite side of the case in a periodical of general circulation. I do write in 
hopes that the matter might be called to the attention of the lawyers of Kansas. 


Judge Frank ends with the conclusion that the civil jury should be abolished 
and the use of the criminal jury limited, and says that trial by jury is “the weakest 
spot in our judicial system—reform it as we may.” He admits that this cannot 
be done without constitutional changes, that is, abolish the civil jury. 


Judge Frank cites as horrible examples of the working of the jury system 
certain cases where innocent men have been found guilty, and concludes that 
maybe all those mistakes would have been made by judges deciding in juryless 
cases but says he doubts it. Why he should doubt it I cannot understand, because 
he certainly knows that the judge who presided in the case had the power to 
grant a new trial, grant probation, or otherwise remedy the errors of the jury 
if same were so apparent that the judge would have done any better hearing 
the case by himself. 


Judge Frank then argues that juries should be permitted to impeach their 
verdicts and says that most courts have the “amazing rule” which will not 
ordinarily allow the judge to listen to jurors who want to testify as to what took 
place in the jury room. Our Kansas Supreme Court has on a number of 
occasions set out the reasons why this should not be permitted and I think that 
most Kansas lawyers are satisfied with the justice of the rule as it stands. We 
can, of course, in Kansas hear evidence from jurors concerning absolute mis- 
conduct in the jury room, although Judge Frank gives to the public the im- 
pression that no verdict can be gone into. Most members of the bar, whether on 
the bench or not, realize that there must at some time be an end to litigation and 
therefore will not permit the dissatisfied party to a lawsuit to try to pry from 
each member of the jury who decided against him some reason for setting aside 
the verdict. I think that is what Judge Hand must have had in mind if he made 
the statement attributed to him by Judge Frank, rather than that there was 
anything fundamentally unjust in the rule. 


Judge Frank also comes up with the amazing statement that the “hearsay” 
tule should be abolished. There are of course exceptions to the hearsay rule 
generally recognized by our courts but I believe that most members of the bar 
ate satisfied that the rule works for justice rather than against it. 


Judge Frank claims that the late William Howard Taft believed that civil 
jury trials should be abolished. Perhaps he did. I would believe it when the 
book and page where he ever made such a statement is cited. I am writing 
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Senator Taft an inquiry as to whether his father ever made such a statement. 
Quotes from Judge Learned Hand and Justice Oliver Wendell Holmes are prob- 
ably correct but I do not believe suitable for general application. 


Some of Judge Frank’s recommendations for reform in the jury system if it 
cannot be abolished as he desires, are good, but are already in use in many 
states, including Kansas. 

(1) He advocates use of special verdicts in most cases. We of course have that 
in Kansas, although parties are also entitled to a general verdict in most cases if 
they want it; but the special verdict prevails. 

(2) He suggests the judge outline the issues at beginning of trial. Of course we 
let the lawyers do that in Kansas but the judge can control their statements if they 
get out of line. 

(3) He suggests that juries take with them a transcript of the evidence and the 
judge’s charge to the jury room. The latter part of this suggestion is covered by 
Kansas law which provides that the judge shall instruct the jury in writing prior to 
argument. I believe this preferable to an oral charge as in the federal court and in 
some states. The suggestion that jurors take a transcript of the evidence to the jury 
room indicates a lack of knowledge as to the facts of life as applied to a Kansas jury 
trial. Most Kansas judges know that it is hard enough to get one competent reporter, 
let alone several, which would be necessary to have a transcript ready within anything 
like a reasonable time after a trial. Maybe the federal courts have enough federal 
money available that it is possible to do that. 

(4) He suggests supplying the jury with an expert’s report of complicated facts. 
I am not sufficiently familiar with the idea to comment on it except to say that pos- 
sibly the court should be permitted to comment on the evidence in some cases. 

(5) His suggestion as to special juries might or might not be all right in certain 
cases, but it again would necessitate a greater pool of persons eligible for jury service 
than is ordinarily available, and greater expense in furnishing jurors. 

(6) I think his suggestion as to banning jurors with defective hearing or eye- 
sight or who are physically or mentally ill is generally followed in Kansas. 

(7) Requiring prospective jurors to take a detailed course dealing with the func- 
tion of juries is not practical in most communities and would entail expense that most 
governmental units are not able to stand. 

(8) Eliminating many of the “exclusionary” evidence rules is contrary to the 
experience of the past ages. 

(9) Discouraging improper publications during a trial is of course desirable and 
insofar as it can properly be done is followed by our courts. 

Some of Judge Frank’s discussion seems entirely contrary to reason but 
might not be so far out of place at a bar association meeting but certainly is 
unfair to the bar to have published in a popular magazine. 


The following explanatory note appeared in the current issue of Time 
magazine, December 4, 1950, in regard to a trial before a judge in Argentina in 
which the editors of Time seem to feel that justice had miscarried: 

“In Argentina, as in some other Latin American countries, there are no trials in 
the Anglo-Saxon sense of the term. The judge sends his secretaries to take testimony 
from the defense and prosecution, makes his decision—in writing—after studying 
the written depositions. 

I recently took some exception to an article in the September 1950 Rotarian 
by Roger William Riis, largely because Mr. Riis suggested that the lawyers 
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opposed improvement in the jury system, and because many of the objections 
he made to trial by jury were not applicable to Kansas. He apparently wrote 
his article after some rather unpleasant experience on a jury in some other 
state. I expressed my opinion in a letter to the editor of the Rotarian, part of 
which letter was published in the December issue of that magazine. Mr. Riis 
does conclude, however, that the jury is “the surest safeguard yet devised to 
protect the rights and redress the wrongs of the common man.” This again is a 
quote on his part and so stated, and whether from Thomas Jefferson or not, 
seems to have been approximately Mr. Jefferson’s idea. Mr. Riis also calls 
attention to the fact that the trend in France, Germany, Italy and Switzerland 
is against jury decisions, but considers this a dangerous trend. He says the 
Niemoellers and Mindszentys are witnesses of the kind of judge a government 
can be. I think that it is a dangerous trend and while lawyers often do agree 
to trial to the court and perhaps should do so more frequently, they also should 
be the first to strive to keep the right to trial by jury inviolate, and especially 
to guard against attacks from within by members of our own profession in high 
places. 
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USE OF GIFTS IN ESTATE PLANNING* 


By Puit H. Lewis 
of the Topeka, Kansas, Bar 
Lecturer on Taxation, Washburn Unwersity 


The inclusion of this topic in the institute program was prompted by the 
occurrence of significant changes in the law of estate and gift taxation in each 
of the past three years. An understanding of these changes is necessary to keep 
abreast of the never-static tax law. Selection of material has been made with 
this objective in mind. 

The discussions of the 1948 to 1950 changes in gift and estate tax law will 
be made within the framework of a considetation of estate planning. This term 
is a familiar one which has perhaps been overworked during these recent years 
of high tax rates. As that term is used here, we will consider it as arranging for 
the transmission (other than upon sale or exchange) of money and property 
to desired recipients with a limiting of depletion by taxation and still meet 
the living needs of the affected persons. At all times it must be kept uppermost 
that the living needs are paramount. Tax objectives must only be secondary 
and designed to aid in meeting the living needs by minimizing depletion through 
taxation. 


MATHEMATICS OF THE USE OF GIFTS IN ESTATE PLANNING 


The gift tax is a junior member of the federal tax team of income, estate and 
gift taxation. (The present gift tax law had its beginning in 1932.) It was 
designed to eliminate the circumvention of the estate tax through intervivos 
gifts. Yet the designers of our tax structure sought to encourage the breaking 
up of substantial property holdings through lifetime giving. Hence the rates 
fixed for gift taxation were three-fourths of those prescribed for death taxation. 


The rate differential is only one of several factors contributing to the tax 
mathematics favoring use of gift privileges. Gift taxation and estate taxation 
are separate taxes. Each provides for certain exclusions and exemptions within 
which the transmittal of property can be accomplished without tax obligation. 


The estate tax permits an exemption of $100,000 before imposition of the 
relatively mild basic estate tax. IRC Sec. 812(a). This exemption is reduced 
to $60,000 for the much higher rated additional estate tax. Sect. 935 (c). 
Hence, apart from other deductions, $60,000 of property can be transmitted at 
death before federal estate tax liability attaches. 


The gift tax affords exclusions and exemptions of separate character. Of 
gifts made in any taxable year, the first $3,000 of such gifts to any donee are 
excluded. (Gifts of future interest will be separately treated.) Hence gifts up 
to $3,000 within a taxable year to each of any number of donees will be 
excluded. Sect. 1003(b) (3). In addition, each donor presently has a lifetime 
specific exemption of $30,000 which may be applied in partial or total reduc- 


*Part of Northeastern Kansas Tax Institute, sponsored by the Topeka Bar Association, held at Topeka, Kansas, 
December 16, 1950. ’ 
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tion of gifts in excess of the annual exclusions before taxes become payable. 
Sect. 1004(a) (1). 

These exclusions and exemptions are separately available. In other words, 
the use of the gift tax exclusions and exemptions do not prevent the use of 
estate tax exemptions upon the subsequent death of the donor. It is apparent 
that the use of the gift tax exclusions and exemption can add to the volume of 
money and property which may be transferred or transmitted without tax 
liability. 

Using an unmarried man as a donor for purposes of example, the gift tax 
exclusions and the lifetime exemption work as follows: 


(1) Donor makes gifts of present interests during 1950: 


(a) To A $4,000 
(b) To B.. 1,000 
To B . 2,500 
(c) To C 2,000 
(a) The gift to A exceeds the annual exclusion by $1,000 and hence must be considered in com- 


puting the net gifts for the year. The annual exclusion is per donee per year. IRC 1003; Reg. 
108, Sec. 86.9 and 86.10. 


(b) The gifts to B must be added together as all gifts to a donee during the year will be treated for 
purposes of the exclusion as one gift. Hence the exclusion of $3,000 is exceeded by $500 and 
a tentative “net gift” to B of $500 has been made. Note that the annual exclusion is available 
as to each donee, regardless of the number of donees during the year. 


(c) The gift to C is excluded and need not be considered, as it is less than $3,000. The fact that 
this annual exclusion was not exhausted will not permit the reduction of the other gifts. 


The Donor has hence made gifts in excess of exclusions of: 


To A 
To B 




















However, assume Donor has not previously used his lifetime specific exemp- 
tion of $30,000. (Sect. 1004(a)(1).). He can apply (at his option) part of 
this specific exemption as a deduction to completely wipe out the gifts which 
he had made in excess of the annual exclusions: 

Lifetime specific exemption $30,000 
Gifts above annual exclusions 


Remainder of specific exemption $28,500 


In future years the remainder of the specific exemption can be utilized to 
cancel out or reduce gifts made in excess of annual exclusions. Note also that 
a return is required (Sect. 1006) where there are gifts in excess of the annual 
exclusions, even though the use of the specific exemption as a deduction pre- 
vents there being a net gift. (A net gift is a taxable gift. See Sect. 1003 and 
1001.) 


A third factor contributing to tax minimization by the use of gifts is that the 
Separate estate tax and the separate gift tax are both sharply progressive taxes. 
Hence if the transmittal of property can be shifted from the higher brackets of 
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one tax to the lower brackets of the other tax, a saving results from the dif- 
ferential in bracket rates. It is obvious that pyramiding in either tax field 
results in increased depletion through taxation. As the usual mode of gratuitous 
property transmittal from owner to recipients is upon testamentary or intestate 
disposition, the peak bracket is normally encountered in the estate tax. Of 
course, on the other hand, disproportionate transmittals subject to the gift tax 
may result in unwise pyramiding of gift taxes since net gifts are cumulative from 
year to year, pushing succeeding net gifts into higher brackets. The return 
requires information as to prior “net gifts” (Sect. 1006(a) (3).) and the prior 
net gifts are taken into account in computing the tax. Sect. 1001 (a). 


As a mathematical illustration of the use of gifts in the minimization of 
depletion by taxation, consider the following: 


(1) Smith, a widower, has property of such value so that if he now died his estate above deductions 
(other than exemptions) would amount to $200,000. He has two children who will inherit 
all of his property. He has made no gifts above annual enoy 


(2) If no gifts are made, estate taxes will take approximately $33 
Basic Estate Tax $1,500 less 80% credit for State inheritance tax Cie 813(b) or $300. Addi- 
tional estate tax $32, 700. 


(3) If immediate gifts of present interests to children of a total of $50, 000 can be made consistent 
with living needs, total tax depletion will be reduced to $11,69 
(a) . wa (allowing for exclusions and specific al will be approximately 
(b) Estate Tax on the reduced estate (by the gifts and the gift tax) will be approximately 
$5,690.00 (basic tax and additional tax). 


(4) Results. 
(a) Under the no gift plan the net amount passing to heirs will be about $167,000. 
(b) By use of the gifts the net amount passing to the heirs is increased to $188,310. 


(5) Observations. 
(a) This is not a real “plan” and does not represent the maximum use of gifts—for example, 
gifts could be made over several years to use the annual exclusions. 


(b) Practical living needs are at all times of primary importance. Favorable tax results are 
definitely a secondary objective. 

(c) Proper planning must be individualistic. Much will depend upon the age and circum- 
stances of the persons involved and the nature of the properties. 


THE 1950 REVENUE ACT 


While tax incentives have been offered to encourage lifetime transfers by 
way of gifts, the treasury department and the tax law zealously guards against 
the use of inter-vivos gifts as substitutes for testamentary dispositions. The pat- 
tern followed is to throw such transferred assets into the gross estate of the 
transferor upon his death. Sect. 811 is the section dealing generally with 
property includable in the gross estate and Sect. 811(c) is the sub-section spe- 
cifically including properties transferred by the decedent during his lifetime, 
by transfers deemed to be substitutes for testamentary dispositions. 

One of the familiar provisions of Sect. 811(c) draws into the gross estate 
property transferred by the decedent during his lifetime in “contemplation of 
death.” Some provision of this import has been a part of the estate tax law 
since the Revenue Act of 1916. As originally enacted, it was coupled with a 
rebuttable presumption that all gifts made within the two years prior to trans- 
feror’s death were in contemplation of death. In 1926, the gift tax (first 
enacted in 1924) was repealed and the estate tax law was altered to make the 
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two-year presumption a conclusive one. In 1932 this conclusive presumption 
was held unconstitutional in Heiner v. Donnan, 285 U.S. 312, 52 S.Ct. 358. 
Congress thereupon restored the two-year rebuttable presumption and enacted 
the gift tax, which has since continued to be a part of our tax structure. 


While only gifts made within two years of death were presumptively in 
contemplation of death, earlier transfers were subject to inclusion within the 
gross estate. This was changed by the Revenue Act of 1950. The Revenue Act 
of 1950 amended Section 811(c) by eliminating the two-year presumption as 
to gifts being in contemplation of death. The sub-section now merely provides 
that the gross estate shall include all property of which the decedent made a 
transfer, other than a bona fide sale for an adequate and full consideration in 
money or money's worth— 

“(A) in contemplation of his death;” 

Another sub-section was added to Sect. 811 providing: 

“Sect. 811(1) Contemplation of Death— 


“If the decedent within a period of three years ending with the date of his death (except 
in case of a bona fide sale for an adequate and full consideration in money or money's 
worth) transferred an interest in property, relinquished a power, or exercised or released a 
power of appointment, such transfer, relinquishment, exercise, or release shall, unless 
shown to the contrary, be deemed to have been made in contemplation of death within the 
meaning of subsections (c), (d), and (f); but no such transfer, relinquishment, exercise, 
or release made eed to such three-year period shall be deemed or held to have been 
made in contemplation of death.” 


SIGNIFICANCE OF THE 1950 REVENUE ACT 


One significance of the change effected by the 1950 Revenue Act was the 
elimination of transfers more than three years old from the “contemplation of 
death” bugaboo. The dangers of the contemplation of death provision have 
been sometimes depreciated and at others magnified. But they were always 
present. 


Where continuing advice has been sought and availed of, lifetime gift plans 
of substantial proportions have been worked out so as to be relatively non- 
vulnerable to the contemplation of death attack. Unfortunately, many only 
seek advice of counsel on rare occasions. Too often the lawyer's advice is 
sought when overall planning is contemplated, including the preparation of a 
will. The conference is likely occasioned by a desire for the preparation of a 
will, in conjunction with which advice may also be sought and received as to 
possible disposition of property and wealth inter-vivos. 


Such situations are fraught with danger. “Contemplation of death” is a 
somewhat illusive concept. It has been recognized since United States v. Wells, 
283 US. 102, 51 S.Ct. 446, that contemplation of death is not synonomous 
to a belief in the imminence of death. The requirement is that thought of 
death is the impelling motive for the transfer and any transfer which is in 
essence a substitute for a testamentary disposition will be gathered into the 
gross estate. 

It is obvious that the concurrent preparation of a will and the effecting of 
inter-vivos transfers invites the challenge that such stransfers were substitutes 
for a testamentary disposition. 
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In Diamond’s Estate v. Comm., 159 F.2d, 672, the transferred property 
sought to be reached was transferred on the same day the transferor executed 
his will. While evidence of “living” motives for the transfer were urged the 
Tax Court found that the transfers were in contemplation of death. While 
the concurrent execution of the trust instrument and the will was not the 
only factor considered, it was meaningly pointed out by the Tax Court and the 
Second Circuit Court of Appeals. 


The Tenth Circuit Court of Appeals in Davidson’s Estate v. Comm., 158 
F.2d, 239, noted that the insurance policies (which the Commissioner sought 
to include in the gross estate) were irrevocably transferred to the Trustee and 
on the same day the transferor executed a new will. While particular stress 
was not laid on the coincidence of date, it was a factor in arriving at the con- 
clusion that the assignment in the trust was part of an over-all testamentary 
plan. The Court concluding by stating: 

“The conclusion by the Tax Court that the will and the trust represent a complete plan 
for the disposition of her estate is not one which is without support in the facts.” 

The merging of a will and an inter-vivos transfer into a testamentary pat- 
tern is illustrated by Estate of Alice B. Davis, TCM Jan. 25, 1943, P-H TCM 
Par.43,040, aff. 142, F.2d, 450. The decedent had made a will in 1930 and 
in 1935 made a transfer to a trust. The disposition of the property by the trust 
followed substantially the same pattern of disposition. The Court (Judge 
Mellott) stated: 


“The property transferred constituted approximately one-half of the estate which decedent 

had disposed of by will. Its transfer to the same persons and under the same conditions 

did not change the testamentary character of the disposition but merely advanced the 

time of enjoyment. The net result was a disposition of the whole estate according to a 

comprehensive plan of many years standing as evidenced by her last will and testament.” 
The regulations and the state tax return have provided for disclosure of life- 
time transfers of $5000 or more, regardless of elapse of time. Reg. 105, Sects. 
81.15 and 81.16. Whenever such lifetime tranfers coincide with the execution 
of the will, inquiry is invited and the chances enhanced for controversy as to the 


inclusion or exclusion of the transferred property. 


It is recognized that the throwing of transferred property into the gross 
estate does not usually result in the imposition of a penalty. The property is 
included in the gross estate for purposes of computing the tax and then credit 
is granted for gift taxes paid. IRC Sect. 813(a) (2) and 936 (b). Unless the 
gifts fall into substantial gift tax brackets, the credit will normally be the full 
gift tax paid. (Limitations on the credit are set forth in the Code and further 
spelled out and illustrated in Reg. 105, Sec. 81.8). Furthermore, the amount 
previously paid out for gift taxes is out of the gross estate. Nonetheless, the 
occurrence is disappointing and may prove serious if the assets available to the 
executor for payment of the increased tax are limited by reason of the prior 
transfers or where the residuary estate is almost totally exhausted by the in- 
creased federal estate taxes. (In the absence of statute or testamentary direction, 
federal estate taxes on the taxable estate are payable out of the residuary estate. 
The taxable estate includes inter-vivos transfers found taxable at death. See 
Commercial Trust Co. v. Millard, 193 A. 814; Amoskeag Trust Co. v. Trustees 
of Dartmouth College, 200 A. 786.) Then there has always been the valua- 
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tion problem. The prior transferred property is included in the gross estate 
at its value as of the estate valuation date, disregarding any additions or better- 
ments added to the transferred property by the transferee. (Reg.105, Sect. 
81.15.) 


The making of gifts concurrently with a re-appraisal and reworking of life 
insurance policies is another illustration of timing which would be evidentary, 
at least, of the gifts being part of a tetsamentary plan or pattern. Yet the idea 
of a gift program is likely to occur to the donor when his thinking is directed 
toward his property by the drafting of a will or a life insurance analysis. 


With the addition of IRC Sec. 811(1) by the 1950 Revenue Act, the danger 
period from the standpoint of the contemplation of death inclusion provision 
is reduced to three years. If the donor lives for three years, the transfers, if 
absolute, are effectively eliminated from the gross estate. This is particularly 
helpful in that it will eliminate a frequent bargaining issue on settlement con- 
ferences with the auditing agent. In the majority of cases no deficiency has been 
actually imposed for such transfers, but the possibility of such inclusion may 
result in concessions which would not otherwise be made. See Senate Report, 
Revenue Act of 1950. 


The presumptive period has been extended one year. IRC Sects. 811(c) (1) 
(A) and 811 (1). Now all transfers occurring during the three years immedi- 
ately prior to decedent's death will presumptively have been made in contempla- 
tion of death. 


The extended presumptive period will make it more difficult to prevent the 
inclusion in the gross estate of transfers occurring during the 2 to 3 year period 
prior to decedent’s death. However, once a determination of a deficiency has 
been made by the Commissioner, the significance of the presumptive period 
is not too clear. The categorical statement that “the Commissioner’s determina- 
tion is assumed to be correct” has been repeatedly made. eg. McGrew’s Estate 
v. Comm., 135 F.2d, 158. The First Circuit sidestepped the issue in Mc- 
Gregor v. Comm., 82 F.2d, 948. But cf. Estate of H. E. Clark, BTA Memo 
No. 956 54 (1939) P-H BTA Memo, Par. 39, 311 apparently indicating that 
proof of ownership by transferee at time of transferor’s death, the transfer hav- 
ing been made over three years before was prima facie evidence that the Com- 
missioner’s determination was in error. 


Senate Report No. 2375 Revenue Act of 1950, thus summarizes the purpose 
and effect of the 1950 change: 


“Section 501 of your committee’s bill changes the rule under the estate tax dealing 
with the taxability of transfers in contemplation of death. Under existing law all such 
transfers are included in the gross estate and there is a rebuttable presumption that trans- 
fers made within 2 years prior to death are made in contemplation of death. 

While the inclusion in the gross estate of transfers in contemplation of death has long 
been regarded as necessary to prevent avoidance of the estate tax, the administration of this 
feature of the estate tax law has always proved difficult. Principally this is due to the 
fact that contemplation of death deals with the intent of the transferor. Intent is extremely 
difficult to establish in any case and becomes increasingly so with the passage of time. 
Undoubtedly many gifts in contemplation of death have escaped the estate tax because of 
the difficulty which the Government encounters in reconstructing the motives of the 
deceased. On the other hand, complaints have been received that the Bureau of Internal 
Revenue has in some cases asserted that gifts made many years before death were in 
contemplation of death without having much basis for the assertion. As a result executors 
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of estates are confronted with an unpleasant choice between compromising the asserted tax 
liability or engaging in expensive and difficult litigation. At the present time this problem 
hangs over any person who makes a gift, even th he expects to live for many years, 
unless he can prepate evidence demonstrating that the gift was made primarily for non- 
tax reasons. 


Section 501 of your committee's bill removes from the scope of the contemplation of 
death clause all transfers made more than 3 years prior to the date of death. On the other 
hand, the burden of showing that the transfer was not in contemplation of death will 
be borne by the estate in all cases where the transfer was made within a period of 3 years 
ending with the date of death. This will strengthen the position of the Government in 
cases where the transfer occurred between 2 and 3 years prior to the date of death. 


The change will be effective only with respect to the estates of decedents dying after 
the date of enactment of this bill. It is estimated that this provision will reduce the 
revenues by about $4,000,000 a year when in full operation.” 


DEATH WITHIN PRESUMPTIVE PERIOD 


Most people think they will live for three years. Hence there is danger that 
the legislative fixing of a cut-off date on transfers being considered as made 
in contemplation of death, may result in loose practices. 


Planned risks may be well advised. But it is well to always bear in mind 
the eventuality that death, however unexpected, may occur before the three years 
have elapsed. Only calculated risks may well be taken. 


For example, reverting to our mathematical illustration, Mr. Smith comes to 
you to draft his will. He has two children, an alma mater he would like to 
remember in a minor way; and a sister for whom he also wishes to leave a 
remembrance. He is in good health and is certainly planning to live for three 
more years. He does not want to restrict himself in his future living nor his 
business activities, yet he also has no desire to shrink by taxation the inheritance 
which will go to his children any more than is necessary. It may be that the 
utilization of an immediate gift plan can be handled as a practical matter with 
good tax effect if he lives his anticipated span of years. He also wants his 
will made now. The present is the logical time to effectuate all the planning 
and put it into operation from the standpoint of getting it done. 


Heretofore the risk of concurrent gift and estate planning existed without 
the promise of success now offered. If the donor now lives for three years, 
tax savings have been accomplished. If the anticipated life is cut short, nothing 
has been lost if there has been planning for this eventuality. 


As previously mentioned, even if the transfers are included in the gross 
estate, the gift tax credits will likely protect against tax loss. If the retained 
assets are sufficient and of a type adaptable to payment of estate taxes, a suffi- 
cient hedge in the planning has been accomplished so that the risk was cal- 
culated and not too great. In effect you have risked nothing of substance and 
might have accomplished a great deal. 


It is not correct to say that nothing has been risked. Any such move involves 
the risk inherent in tax change. But with prospects toward increased rates, the 
apparent odds are even more favorable toward present giving if the retained 
assets can suffice during a period of lower dollar valuation. 


If death does occur during the three year span, the presumption of taxability 
in the gross estate is rebuttable. However, one must recognize that coordinated 
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planning of gifts and testamentary disposition will almost certainly bring the 
_ transfers within the gross estate. 

It is not intended to infer that where gifts are made for valid reasons and an 
existing will is then altered because of such gifts, the latter act will make the 
gift transfers substitutes for testamentary dispositions. It is not infrequent that 
a sale of a property may require a will adjustment. A gift may have the same 
result. For example, in Estate of Ernest Hinds, 11 TC 314, No. 44, the Com- 
missioner relied heavily upon the execution of a new will shortly after creation 
of a trust. The evidence was that the new will merely referred to the new trust 
in lieu of mention of an old trust. This was deemed of no significance. In 
Estate of Amy H. DuPuy v. Comm., 9 TC 276, No. 43, decedent had made a 
gift in trust in favor of a son-in-law for living purposes. Thereafter, decedent 
changed her existing will to eliminate a provision for the benefit of the son-in- 
law. Again it was held that the compelling motive was a living one and the 
change in testamentary disposition was merely incidental to a valid inter-vivos 
transfer. 


If liquidity and sufficiency in amount is present in the retained assets, a gift 
program may afford an excellent opportunity for tax savings with minimization 
of tax risks. 


THE MARITAL DEDUCTION 


The marital deduction became a part of our tax pattern in 1948. For a 
number of years non-community property states had been chafing at the tax 
advantages accorded in many ways to taxpayers in community property states. 
The writer recalls with vivid recollection the packed house debate at the meeting 
of the taxation section of the American Bar Association in 1946 which was only 
one of many similar meetings wherein this problem was aired. Some states, 
such as Oklahoma and Oregon, adopted synthetic community property laws. 
It was urged in this state at the legislative session of 1947. 


Finally in 1948 the community property concept was substantially adopted 
for purposes of federal taxation. It was incorporated in the income tax law 
through the joint return and split income device. Concurrently the estate and 
gift tax laws were reworked to eliminate special provisions for community 
property states (these special provisions were objectionable to these states) and 
incorporated into each law the marital deduction. Basically, the marital deduc- 
tion rests upon the concept that the husband and wife are essentially owners 
of property in community even though the title rests in but one of the spouses. 


Hence, when a husband gives property to his wife, it is deemed that he is only 
giving her one-half of the property, as she, in the tax concept, already owns the 
other half. Here there is no distinction between husband and wife. The same 
treatment is accorded to gifts in reverse. 

If the husband or wife makes a gift to a third party, the same concept is 
applied. In effect, it is deemed that each is giving one-half of the gift. How- 
ever, this is an optional concept which can be embraced or rejected and affirma- 
tive adoption is necessary. 
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The common ownership concept as applied to gifts between spouses is han- 
dled in gift taxation by way of a reduction. Whenever a husband or wife makes 
a gift to his or her spouse, a deduction may be taken to the extent of one-half of 
the gift. IRC Sect.1004(a) (3). The only limitation on this is that the gift 
property must be such as to qualify for the deduction. In general, non-qualify- 
ing gifts are those of “terminable interests.” 


The 1948 Act gave us the term “terminable interest” along with the marital 
deduction. The statutory definition, IRC Sect. 1004(a) (3) (B), is long and 
complex. Generalized, any interest which will terminate or fail upon lapse of 
time or upon the occurrence of an event or contingency or upon failure of an 
event or contingency to occur, is a terminable interest. This broad provision is 
limited to those cases where the donor retains an interest or gives an interest 
to a third person which may be possessed or enjoyed after the termination or 
failure of the donee spouse’s terminable interest; or where the donor has the 
power to appoint such a following interest. 


We will not attempt to fully consider terminable interests; but three illus- 
trative examples from Reg. 108, Sect. 86(6) will give a basic understanding 
of the purport of this limitation on the right of deduction: 


“(i) H transferred real property to W .. . for life, with remainder to A and his heirs. No mari- 
tal deduction may be taken with respect to the interest transferred to W since it will terminate 
upon her death and A (or his heirs or assigns) will thereafter possess or enjoy the property. 


(iv) H purchased for $100,000 a life annuity for W. If the annuity payments made during the life 
of W should be less than $100,000 further payments were to be made to A. No marital 
deduction may be taken with respect to the interest transferred to W, since A may possess or 
enjoy a part of the property following the termination of such interest. If, however, the con- 
tract provided for no continuation of payments, ... no refund ... or provided that any 
refund was to go to the estate of W, then a marital deduction may be taken with respect to 


the gift. 

(viii) H transferred a patent to W and A as tenants in common. . . the interest of W will termi- 
nate upon the expiration of the term of the patent, but possession and enjoyment of the 
property by A must necessarily cease at the same time . . . the provisions of section 1004 (a) 
(3) (B) do not disallow the marital deduction with respect to such interest.” Reg. 108, Sect. 
86.16b(b) (2). 

If qualified gifts are made by one spouse to the other spouse, substantial 
properties can be thus transferred without gift tax or with low gift tax liability. 
For illustration, a husband who had made no prior taxable gifts (has intact his 
specific exemption. Sec. 1004(a)(1).) could give $66,000 tax free to his 
wife in one taxable year: 


Gift $66,000 
Marital deduction 33,000 


33,000 
Annual exclusion . 3,000 


Sec.1003 (b) (3). 











30,000 
Specific exemption . 30,000 
Sec. 1004(a) (1). 





Gift Tax 0 








UsE OF GIFTS IN ESTATE PLANNING 223 


It is ironic but not unintentional that this easy tax path for husband and wife 
gifts became a part of the tax structure concurrently with the split income 
ptovisions in Sects. 51(b) and 12(d) and the marital deduction for estate tax, 
Sect. 812(e), which provisions materially reduced the incentive to inter-spouse 
giving. Nonetheless there are situations where such gifts are desirable and the 
tax avenues to be traveled must be marked and understood. 


Gifts to third parties are handled differently, although arriving at substan- 
tially the same result. The one-half portion attributable to the spouse is not a 
deduction; it is merely deemed as given by the spouse, if the spouse consents. 
Sect. 1000(f). Reg.108, Sects. 86.3a and 86.23. Hence, if a husband and wife 
have made no prior taxable gifts, one can give away tax free $66,000 to a 
donee in a taxable year, if the other spouse consents to being deemed to have 
made one-half of the gift: 





. $66,000 





| 
VY by husband Y4 by wife 
33,000 33,000 
Annual exclusion Annual exclusion 


30,000 30,000 
Specific exemption 30,000 Specific exemption 


A few requirements may well be noted. The donor and consenting spouse 
must be married at the time of the gift. The consent covers all similar gifts 
during the calendar year. The consent cannot be given to one gift and refused 
to others in the same calendar year. Reg.108, 86.3a; I.R.C.Sec.1000(f). 


The consent is not assumed. It must be affirmatively given. The consent 
must be signified by March 15th of the following year or in the first return 
filed for that year. Furthermore, if a notice of deficiency has been sent, it is too 
late to file a consent. Many people have been careless in filing gift tax returns 
where the total gifts—over annual exclusions—have not exhausted their spe- 
cific lifetime exemption. Since the penalty is imposed on the tax, it has not 
been worrisome where no tax would be due. The need or desirability of having 
a consent on file should prompt the timely filing of returns on all gifts above 
the annual exclusion even though no tax will be payable. 


The marital deduction pattern has an even more important place in federal 
. estate taxation. Carrying out the basic concept of family ownership, property 
may be left by the decedent to the surviving spouse free of taxation subject to 
the limitations that the property is qualified and does not exceed 50% of the 
adjusted gross estate. The adjusted gross estate is the gross estate less the 
basic deductions allowed in Sect. 812(b). Sec. 812(e) (2) (A). This is con- 
sistent with the theory that the surviving spouse is deemed to already have a 
fifty per cent community interest in decedent’s property. As in the case of 
gifts, the property transferred to the surviving spouse must qualify and must 
not be a terminable interest if an interest passes to someone else who may 
possess or enjoy any of the property upon the termination or failure of the 





224 ‘ * The JOURNAL 


surviving spouse’s interest. (Special provisions are made as to trusts and life 
insurance permitting inclusion in the deduction of what otherwise would be 
terminable interests if the spouse is given power of appointment in favor of 
the surviving spouse or the estate of the surviving spouse. Sects. 812(e) (1) 
(F) and 812(e)(1)(G).). 

The existence of the estate tax marital deduction removes much of the tax 
incentive for a married man to make intervivos gifts. Hence it must be con- 
sidered somewhat as a negative factor. 


As an example, a married man with children and with sufficient property 
that in the event of his death his adjusted gross estate would be about $200,000, 
would have estate taxes of approximately $33,000 without the use of the 
marital deduction. With maximum use of the deduction these estate taxes would 
be cut to about $4,800. The wife would presumably have a tax of a similar or 
a larger amount upon her death. The amount of tax in the wife’s estate would 
depend upon the amount of exhaustion of the estate and also upon whether the 
surviving wife received all or half of the estate. If she received it all her estate 
tax might run up to the larger tax figure if the property was kept substantially 
intact. Also, consideration must be given to the separate estate of the spouse. 
Unless this is done, the tax may pyramid in the second estate. 


The example explains why gift planning pressures are eased in the case of 
the married person. However, taxes can still be saved by effective gift use, if 
the given property can be spared for gift purposes. For example, the same 


taxpayer, by use of one annual exclusion and his specific exemption, could 
further reduce the prospective death taxes by about $2,000. The saving is 
small by comparison, but still in a material amount. The same gift factors are 
applicable here as hereinbefore discussed. The difference is in the relatively 
smaller amounts which can potentially be saved. 


SELECTION OF GIFT PROPERTY 


The selection of the property for gift is generally dictated by the gift pur- 
poses. It is essentially an individual tailoring job. 


The anticipated income from property may suggest giving or retention, 
depending upon the income situations of the donor and donee. No general 


statement would be of value. 


For the benefit of the donee, high basis property rather than property with 
a low basis (if of comparable present value) represents the preferred gift if a 
future sale is a potentiality. The donee will take over his donor’s basis (Sect. 
113(a)(2). For loss it will be basis or value at date of gift whichever is 
lower.) and a substantial gain for income tax purposes may result on subsequent 
sale if low basis property is transferred in gift. This would be minimized by 
retention by donor until his death when the basis would be stepped up. Sect. 
113(a) (5). 

For example, many properties are conveyed by a husband to himself and 
wife as joint tenants. Assume the conveyed property had a basis of $10,000 
with a now fair market value of $30,000. Although the property will be 
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included in the husband’s gross estate (Sect. 811(e)) the surviving wife’s 
basis will still be $10,000 (See Lang v. Comm., 289 U.S. 109) and upon a 
sale for $30,000 will have a taxable gain of $10, 000 with a possible maximum 
tax of $5,000. Sect. 117(b) and 11716) (2). Retention of the property in 
sole ownership would have saved the income tax; and possibly the death taxes 
would be but a fraction of the final tax cost. Note also a reportable gift occur- 
red when the conveyance in joint tenancy was made. 


Gifts of life insurance require careful consideration. They have fared ill in 
the contemplation of death cases. The fact that the proceeds are payable upon 
death emphasizes their connection with death motives. See Cronin Estate v. 
Comm., 164 F.2d 561; Garrett Estate v. Comm., 180 F.2d 955. While the 
1950 act limits contemplation of death to within three year transfers, there are 
further pitfalls. If the transferor has paid any premiums, a gift now will only 
limit the inclusion of the proceeds in the estate. An apportioned share, based 
on the proportion of transferor’s premium payments to total premiums paid, 
will be included. Furthermore, payments by a beneficiary may be indirect pay- 
ments by the insured-transferor. Sect. 811(g) (2). For example, payment of 
premiums by a spouse from funds provided by transferor will be indirect pay- 
ments by the transferor. Sect. 811 (g)(2). Report of House Committee on 
1942 Revenue Act, 1942—2 CB 490. 


An interesting recent case involves gift transfer of stock in a closed corpora- 
tion by a husband to his wife. He transferred 437 shares, retaining 563. She 
contracted to will the stock to the corporation, permit the stock to be pledged by 
the corporation, and agreed to give the corporation the opportunity to buy the 
stock, in the event she wished to sell, at whatever price she could get for her 
shares by outside bona fide offer. The husband was still in control of the 
corporation. The corporation had substantial earnings; but no dividends were 
paid. In Estate of Gilbert v. Comm., 14 TC 349, No. 42, the stock was held 
includable in the husband’s gross estate as a transfer intended to take effect in 
possession or enjoyment at or after donor’s death. Sect. 811 (c)(1)(C). Cf. 
Estate of Reeves v. Comm., 180 F.2d, 829. 


While the cited case was an exaggerated one, many Kansas closed corpora- 
tions have our Kansas statutory clause permitting existing stockholders and the 
corporation the privilege of purchasing shares before outside sale. Many have 
retained profits without dividends, usually building up capital through earnings. 
Frequently the donor is in effective control of the corporation. While gifts of . 
stocks would not seem to be includable under Sect. 811 (c)(1)(C) in the 
absence of special facts, the case is worthy of note. 


FORM OF THE TRANSFER 


Consideration has been confined to absolute transfers, except where future 
interests interlocked with terminable interests. There is a limitation on the an- 
nual exclusion of $3,000 per donee which must be noted. The exclusion does 
se spely where the gift is one of a future interest. Sect. 1003(b). ~_— 108, 

86.11 
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If the donor gives remainder interests the annual exclusions do not apply 
regardless of the vested or contingent nature of the remainders. In Rosa A. 
Howze, 2 TC 1254, gifts in remainder, the donor reserving a life estate, were 
held to be future interests and the annual exclusions were disallowed. 


Hence if a husband gave certain property to his wife for life with remainders 
to their two children: 


The life estate would be a present interest and qualify for the annual exclusion; but not 
for the marital deduction, since it is a terminable interest. The remainders would not 
qualify for annual exclusions since they are future interests; but the gifts in remainder 
could be divided between husband and wife with her consent. 

For a number of years the Commissioner contended that a gift in trust only 
qualified for one annual exclusion although there were more than one bene- 
ficiary. This position was held untenable in Helvering v. Hutchings, 312 U.S. 
393, 61 S.Ct. 653. A separate annual exclusion is allowable for each trust 
beneficiary. 

The Court noted that such annual exclusion was available “unless the gift 
is of a future interest.” This “unless” clause effectively eliminates the annual 
exclusion in many gifts in trust. 

On the same day that the Hutchings case was decided, the Supreme Court 
decided Ryerson v. U. S., 312 U.S.405, 61 S.Ct. 656 and USS. v. Pelzer, 312 
US. 399, 61 S.Ct. 659 holding that certain gifts in trust were future interests 
and hence the annual exclusion was not applicable. In each the enjoyment of 
income and corpus was postponed for a defined period and in each the exact 
eventual beneficiaries were not then ascertainable. Particularly in the Pelzer 
case the Court noted the Congressional Committee report: 

“The term ‘future interest in property’ refers to any interest or estate, whether vested or 
contingent, limited to commence in possession or enjoyment at a future date. The exemp- 
tion bein, apg —* * so far as the donees are ascertainable, the denial of the exemp- 
tion in the case of = of future interests is dictated by the apprehended difficulty, in 
many instances, of determining the number of eventual donees and the values of their 
repective gifts.” (Pg. 661.) 

The fact that the beneficiary was definitely fixed and his rights vested was 
relied upon by the taxpayer in Fondren v. Comm., 324 U.S. 18, 65 S.Ct. 499 
to distinguish it from the Ryerson and Pelzer decisions. The Court held that 
ascertainment of beneficiaries was not the test. The test was whether interests 
acquired by the beneficiaries were “limited to commence in use, possession, of 
enjoyment at some future date or time.” The beneficiary “must have the right 
presently, to use, possess or enjoy the property . . . If income is to be accu- 
mulated and paid over with corpus at a later time, the entire gift is of a future 
interest, although upon specified contingency some part or all of the fund may 
be paid over earlier. The contingency may be the exercise of the trustee’s dis- 
cretion, either absolute or contingent.” The trust gift was deemed one of a 
future interest where the income was to be accumulated and distributed at sub- 
sequent times with corpus. It was not saved from such classification by a 
proviso for use of income and corpus when needed for the maintenance of the 
beneficiary. The current and immediate future unlikelihood of such need was 
supported by evidence and expressed in the trust itself. 

In Comm. v. Disston, 325 U.S. 445, 65 S.Ct. 1328, an accumulation trust 
providing “and during such time (the trustees) shall apply such income there- 





UsE OF GIFTS IN ESTATE PLANNING 227 


from as may be necessary for the education, comfort and support of the respec- 
tive minors .. .” was deemed to be gift of future interests “in the absence of 
some indication from the face of the trust or surrounding circumstances that 
a steady flow of some ascertainable portion of income .. . would be re- 
quired.” Since the taxpayer claimed the exclusion “he must assume the burden 
of showing that the value of what he claims is other than a future interest.” 


Regardless of the absence of contemplation of death in the making of gift 
transfers, they may be drawn into the transferor’s gross estate as transfers “in- 
tended to take effect in possession or enjoyment at or after his death.” Sec. 
811(1)(C). When Section 811(c) was revised by the Technical Changes 
Act of 1949, there were added interpretative sub-sections (Sect. 811(c) (2) 
and Sect. 811(c)(3).) giving two legislative definitions for the quoted 
phrase—one covering transfers prior to October 8, 1949, and the other trans- 
fers after October 7, 1949. A little background for the change may be helpful. 


In 1927 the United States Supreme Court in Shubert v. Allen, 273 USS. 
545, 47 S.Ct. 461, held that a gift transfer in trust was not includable in the 
transferor’s gross estate even though the trust income was to be accumulated for 
thirty years, the income and corpus to be distributed at the end of that period and 
the period would likely extend beyond transferor’s life span. The Court pointed 
out that the transfer was complete and the trust bore no reference to the set- 
tlor’s death and “is the same and unaffected whether he lives or dies.” 


Two years later in the case of Reinecke v. Northern Trust Co., 278 U.S. 339, 


49 S.Ct. 123, the same holding was made as to transfers in trust where the 
gifts over specifically referred to the death of the settlor. In one the deter- 
minative date was five years after settlor’s death or death of beneficiary, which- 
ever occurred later. In the others, the determinative date was five years after 
settlor’s death or death of respective life tenants, whichever occurred earlier. 
It was pointed out that the transferor had parted with all of his interest in the 
property and, having no further interest in the transferred property, “it is at 
least doubtful whether the trusts . . . intended to be reached by the phrase 

. include any other than those passing from the possession, enjoyment or 
control of the donor at his death . . .” In other words, some ownership, pos- 
session, enjoyment or control had to terminate at donor’s death to bring the 
transferred property into his estate. 


In May v. Heiner, 281 U.S. 238, 50 S.Ct. 286 (1930) and in Burnet v. 
Northern Trust Co., 283 U.S. 782, 51 S.Ct. 342, (1931) (two other deci- 
sions of similar import concurrently handed down) the phrase was also held 
inapplicable to draw the transferred property into the transferor’s gross estate, 
even though the transferor reserved a life interest to himself. 


Congress then acted (1932) to specifically legislate into the gross estate 
those properties transferred with reservations of life interests, a legislative 
enactment still continued in present I.R.C. Sect. 811(c). However, Congress 
did not act to otherwise enlarge the scope of the phrase “intended to take effect 
in possession or enjoyment at or after death;” and no legisltaive repudiation 
was then made of the Reinecke doctrine that some ownership, possession, en- 
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joyment or control had to exist in the transferor at his death to make the phrase 
operative. 

Omitting reference to the chronologically intervening Klein v. United 
States, 283 U.S. 231,51 S.Ct.398 (1931) and Helvering v. St. Louis Union 
Trust Co., 296 U.S. 39, 56 S.Ct. 74(1935), the extension of gathering arm 
of the phrase was judicially accomplished in Helvering v. Hallock, 309 U.S. 106, 
60 S.Ct. 444 (1940). The transferor had expressly provided for a reversion 
of the trust to him in the event he survived the life income beneficiary. Though 
the actuarial value of the reservation was small and the event did not occur, its 
existence was deemed sufficient to bring the entire transferred property into 
the gross estate. Since the transferor had a possibility of reverter, the death 
of the transferor was an event which had to take place before the rights of the 
final beneficiaries became fixed. 


In 1949 the Supreme Court decided Estate of Spiegel v. Comm., 335 USS. 
701, 69 S.Ct. 301. The trust provided for the income to be divided, during 
the transferor’s life, among his children, or if they did not survive him, to 
their surviving children. Upon his death the corpus was to be similarly divided. 
As in the earlier case of Reinecke v. Northern Trust Co., supra, the death of 
the settlor was an important and determinative event in fixing the rights of 
the beneficiaries. Without overruling the Reinecke decision, the Supreme 
Court in the Spiegel decision held the property was includable in the gross 
estate on the narrow thread that a possibility of reverter existed by operation of 
law—in the remote possibility that the settlor might survive all of his children 
and grandchildren. Assuming that a possibility of reverter existed by operation 
of Illinois law, its value was only about $4,000 yet it brought into the gross 
estate over one million dollars worth of transferred property. 


These decisions were purportedly made within the scope of the Reinecke doc- 
trine. Instead of basing the decisions on the fact that the death of the settlor 
was a determinative date in the fixing of beneficial interests, they reached out 
and unexpectedly came up with “property interests” retained by the trans- 
feror. Particularly the Spiegel case seems unrealistic and to rely more upon 
“niceties in the art of conveyancing” than upon substance. 


Congress acted promptly in the Technical Changes Act of 1949. As to 
transfers made after October 7, 1949, Congress adopted the result in the 
Spiegel decision; but not its reasoning. In effect, Congress legislated that 
trusts interests such as the remainder interests in the Spiegel trust, would be 
included in the gross estate, not upon the theory of retention of a possibility of 
reverter, but because the death of the transferor was a required event to finally 
fix such interests. In other words, Congress repudiated the twenty year old 
decision of Reinecke v. Northern Trust Company and the reasoning in the less 
than a year old Spiegel decision. 

Congress added the following sub-paragraph to Sect. 811(c) to define the 
application of the phrase: 

“(3) Transfers taking effect at death—transfers after October 7, 1949: An interest in 
property transferred by the decedent after October 7, 1949, shall be included in his gross 


estate under paragraph (1) (C) of this subsection (whether or not the decedent retained 
any right or interest in the property transferred) if and only if— 
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(A) possession or enjoyment of the property can, through ownership of such interest, 
be obtained only by surviving the decedent; or 


(B) under alternative contingencies provided by the terms of the transfer, possession or 
enjoyment of the property can, through ownership of such interest, be obtained only by 
surviving the earlier to occur of (i) the decedent's death or (ii) some other event; and 
such other event did not in fact occur during the decedent's life.” 

The congressional reports (H.R. Rep. 1412, 81st Cong., 1st Session, 1949) 
indicate clearly that each beneficial interest is to be separately considered. For 
example, if the enjoyment of some beneficial rights are non-dependent upon 
transferor’s death and some are dependent thereon, only the latter will be 
includable in the estate: 


“Example (4): The decedent, after October 7, 1949, transferred property in trust provid- 
ing for payment of the income to his wife until her death, at which time the son would 
receive the corpus. If the son predeceased the wife the corpus was to revert to the 
decedent if living at his wife’s death; and if the decedent was not then living, it was to 
pass to X or X's estate. The decedent was survived by his wife, his son, and X. Neither 
the interest transferred to the wife nor to the son is includable in the decedent's gross estate 
pe each could, through ownership of his interest, obtain possession or enjoyment of the 

pery even though the decedent was living. The interest transferred to X, however, is 
fnclud le under Secon 811(c) (3) (A) (to the extent of the value of X's interest im- 
mediately after the decedent's death) since X’ S possession of enjoyment of the property, if 
it materializes, could be obtained only by surviving the decedent.” 

The alternative provisions of Sect. 811(c) (3) (B) seem definitely to con- 
template alternative provisions only. In other words, the transfer must be such 
that the particular beneficial interest can only be enoyed upon the occurrence of 
some event or survival of transferor, and the event does not earlier occur. For 
example, a mere provision for the accumulation of income for a thirty year 
period, followed by a distribution thereof, would not fall within this provision. 
Survival of the transferor is not required. It makes no difference that the trans- 
feror will likely die during the thirty year interval or that he does in fact die dur- 
ing such period. His death is not a determinative factor and the trust is “unaf- 


fected whether he lives or dies.” Shukert v. Allen, supra, is still apparently 
good law. 


Thus accumulation and similar trusts which postpone enjoyment by the 
beneficiaries will not qualify for the annual exclusion in computing the gift 
tax as they are “future interests.” Nevertheless, they will not be includable in 
the settlor’s estate under Sect. 811(c) if there is no reservation in settlor and if 
the enjoyment period is not determinable by reference to his life or death. 
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CHAPTER XI OF THE BANKRUPTCY ACT* 


By E. R. SLOAN 
of the Topeka, Kansas, Bar 


The debtor-creditor relationship has, since its beginning, involved intricate 
and perplexing problems. It came into being when men had sufficient faith 
in each other to make executory contracts. In primitive society, bartering was 
closed on the spot. No promises were made and there could be no default. 
But when the convenience and necessity of trade and commerce required agree- 
ments to be performed in the future, defaults occurred. Society was then con- 
fronted with the formation of a process for the enforcement of a claim against 
a defaulting debtor. 


The failure to pay a debt was looked upon as a crime, and the penalty was 
either slavery or death. Roman law made the borrower’s own person a pledge 
for the payment of a loan. If he defaulted, the creditor might arrest him, and, 
if no one appeared to make good the default, regard the debtor as his slave and 
either kill him or sell him into a foreign country. 


It is a long and rugged road from the Twelve Tables of the Roman law to 
the Constitution of the United States. Along the way we were taught to pray 
“forgive our debts as we forgive our debtors” and much of the cruelty and 
injustice of the debtor process was left along the wayside. 


The framers of the Constitution granted plenary power to Congress over 
the whole subject of bankruptcies and did not limit it by the language used. 
In the Convention Mr. Sherman observed that “bankruptcies were, in some 
cases, punishable with death by the laws of England, and he did not choose to 
grant a power by which that might be done here;” and Mr. Morris rejoined 
that “this was an extensive and delicate subject. He would agree to it because 
he saw no danger of abuse of the power by the legislature of the United States.” 
This is practically all of the record we have of the Convention on the bank- 
ruptcy clause of the Constitution, which is as follows: “Congress shall have 
the power . . . To establish . . . uniform laws on the subject of Bankruptcies 
throughout the United States.” The Supreme Court has very definitely held that 
the power granted is not limited to the connotation of the phrase in England or 
the States at the time of the formulation of the Constitution; that the Congress 
may legislate on the “relations between an insolvent or nonpaying or fraudulent 
debtor and his creditors, extending to his and their relief”; that adjudication or 
insolvency is not necessary to the jurisdiction and that the debtor may be dis- 
charged from his obligations. (Hanover National Bank v. Moyses, 186 U.S. 
181; Continental Bank v. Rock Island Ry. Co., 294 U.S. 648; Wright v. Union 
Central Ins. Co., 304 U.S. 502.) These powers are of course limited by the 
Fifth Amendment, and valuable rights in specific property can not be taken 
from one person and given to another. (Louisville Bank v. Radford, 295 
US. 555.) 

Notwithstanding these broad powers vested in the Congress, a century passed 
before the adoption of a workable and stable bankruptcy law, although three 


*An address delivered before the Missouri State Bar at St. Louis, on October 6, 1950. 
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prior attempts were made. The Bankruptcy Act of 1898 has remained on the 
Federal Statutes with amendments and revisions. As the law was originally 
conceived it was limited as to parties and dealt only with liquidation with no 
provision for discharge. It, however, has been developed and expanded until 
the doors of the court are open to all persons, firms and corporations, except 
banks, insurance companies and building and loan associations, and it includes 
liquidation, rehabilitation and reorganization, emphasizing the going-concern 
value of property, with liberal provisions for the discharge of the honest debtor. 
The law has become a very definite part of our governmental and economic 
structure. In our complex system of business any important undertaking in- 
volves risk and the possibility of failure. If the person who honestly fails is con- 
fronted with imprisonment, then you destroy the incentive to undertake. Fail- 
ure may lay the foundation for future success, hence the rehabilitation of the 
honest debtor is an important element in the preservation of our economic 
stability and the advancement of free enterprise. 


Chapter XI makes provision for debtors who are unable to pay their debts 
as they mature, to formulate a plan for the settlement, satisfaction, or extension 
of their unsecured debts upon any terms acceptable to creditors and approved 
by the court. 


The court of bankruptcy is vested with jurisdiction to confirm or reject an 
arrangement, (Sec. 2a) and with exclusive jurisdiction of the debtor and his 
property wherever located. (Sec. 311) It may permit the debtor in possession 
or receiver to sell or lease property, and to reject executory contracts. (Sec. 313) 
The court may enjoin or stay until final decree the commencement or continua- 
tion of any suit, including, upon cause shown, proceedings to enforce liens. 
(Sec. 314) Thus, notwithstanding the limitation of the arrangement to the 
settlement, satisfaction or extension of unsecured debts, the court may by injunc- 
tion prevent the foreclosure of liens. (Collins v. Welch, 75 F. 2d 894; Lock- 
hart v. Bank, 116 F. 2d 658) 


Any person who may become a bankrupt under Section 4 may file a petition 
under this chapter, which includes individuals, partnerships and corporations. 
(Sec. 306 (3).) The debtor is not a bankrupt when he comes into court under 
the arrangement statute, even though he may be eventually in the course of the 
proceeding adjudged a bankrupt for inability to settle his affairs otherwise. 
(Diamond Laundry Corp. v. Calif. Employ. Stab. Com’n., 162 F. 2d 398) 
A corporation may, if adequate relief may be had, proceed under this chapter. 
This depends on the nature of the corporation, its capital structure and indebted- 
ness. A corporation whose stock is listed on the New York Stock Exchange 
and widely held by the public should not be permitted to consummate an 
arrangement. (Securities and Exchange Comm. v. US. Realty Co., 310 US. 
434) Thus the doors of the court are widely opened to a large class of debtors. 
The debtor must, of course, owe debts and he must have property that is capable 
of being used in the settlement, satisfaction or extension of such debts. The pro- 
cedure is simple. The action is voluntary and may be commenced by filing a 
petition, either in an original action or in a bankruptcy proceeding. (Sec. 321) 


The petition shall state that the debtor is insolvent or unable to pay his debts 
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as they mature and shall set forth the provisions of the arrangement proposed 
by him. (Sec. 323) It shall be accompanied by a statement of the executory 
contracts of the debtor, the schedules and statement of affairs, if not previously 
filed, required by the Act. (Sec. 324) It is essential in the preparation of the 
schedule of indebtedness that care be taken not only to properly list the indebt- 
edness but to set forth any objection there may be to indebtedness listed. The 
importance of this is due to the fact that the statute provides that debts need 
not be proved which have been scheduled by the debtor as fixed liabilities, 
liquidated in amount, and not disputed. (Sec. 367 (3) b.) 


The statute requires that the proposed arrangement be set out in the petition 
or attached thereto. The purpose of the proceedings and the end to be attained 
is the formation of an arrangement that will be accepted by a majority in number 
and amount of the creditors whose claims have been approved and affected 
thereby, and which the court may find to be fair, equitable and feasible. (Secs. 
362 and 366) This requires the debtor and his attorney to give careful con- 
sideration to the proposed arrangement. 


The arrangement shall include provisions modifying or altering the rights of 
unsecured creditors generally or of some class of them, upon any terms or for 
any consideration. (Sec. 356) It may include the following provisions—( 1) 
for the treatment of unsecured debts on a parity, or the division of such debts 
into classes and the treatment thereof in different ways or upon different terms; 
(2) for the rejection of executory contracts; (3) for specific undertakings of 
the debtor during any period of extension; (4) for termination, under specified 
conditions; (5) for continuation of the debtor’s business with or without 
supervision or control by a receiver or by a committee of creditors; (6) for 
the payment of debts incurred after the filing of the petition and during the 
pendency of the arrangement, in priority over the debts affected; (7) for reten- 
tion of jurisdiction by the court; (8) any other appropriate provision. 
(Sec. 357) 

The permissive provisions are like charity covering a multitude of sins, and 
yet there is a certain limitation on the sins that may be cured. The treatment 
of creditors on a parity or by classification is limited by the provision that the 
arrangement must be fair, equitable and feasible. The rejection of executory 
contracts vests in the injured party the right to recover as a common creditor. 
The provision for specific undertakings and for the termination of extensions 
are of little value unless the court by the terms of the arrangement retains 
jurisdiction and the supervision of the debtor’s business, if he is permitted to 
continue in business. It must be kept in mind that there is a distinction between 
the jurisdiction provided for by the arrangement, (Sec. 368) and the jurisdic- 
tion which the statute provides shall be retained by the court for the allowance 
or disallowance of claims. (Sec. 369) It appears to be the settled rule, so far as 
the courts have passed upon the question, that if the arrangement provides for 
the court retaining jurisdiction and default is made by the debtor in carrying 
out the terms of the arrangement, the court may act immediately and unless the 
default is cured liquidate the estate. (In re Koncus, 123 F. 2d 92) 


The last clause of the statute provides simply, “any other appropriate pro- 
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visions not inconsistent with this chapter.” This, of course, cannot include 
secured creditors because the chapter is limited by its express terms to unsecured 
creditors. It has been held that it may include liquidation of the estate. (In re 
Magazine Associates, Inc., 46 Fed. Supp. 808) The question has arisen as to 
whether an arrangement may modify the stock of a debtor corporation. Rem- 
ington on Bankruptcy takes the view that the interest of the stockholders of the 
debtor may be modified or altered under an arrangement and bases its conten- 
tion on the provision of Section 395 relating to “a corporation organized or 
made use of for effectuating an arrangement under this chapter.” The United 
States District Court for the district of Maryland held that the arrangement may 
not modify or alter the interest of the stockholders. (In re May Oil Burner 
Corporation, 38 Fed. Supp. 516) From my investigation of this subject I am 
inclined to the opinion that where the laws of the state under which the debtor 
corporation is organized permit a majority of the stockholders to modify or alter 
the interest of the stockholders an arrangement making such alteration or modi- 
fication, upon receiving the acceptance by a majority of the stockholders, may 
be confirmed in an arrangement proceeding. 


Upon the filing of the petition the debtor remains in possession of the prop- 
erty (Sec. 342), unless upon application of a party in interest a receiver is 
appointed. (Sec. 332) The debtor or receiver is vested by operation of law 
with all the powers of a trustee appointed under the act, subject however at 
all times to the control of the court. The business may only be continued and 
operated under an order of the court. The court may, upon cause shown, 
authorize a receiver or debtor in possession to issue certificates of indebtedness 
to continue the operation of the business and protect the estate. (Sec. 344) 


The court is required, as soon as may be after the filing of the petition, to 
call a meeting of the creditors and give notice thereof, which notice may, as well 
as fixing the date for the meeting of the creditors, fix a date for the confirma- 
tion of the arrangement, if accepted, and may also include a notice that if the 
arrangement is not accepted the court may either adjudicate the debtor a bank- 
rupt or dismiss the case. The notice must be accompanied by a copy of the 
proposed arrangement. (Sec. 315, 392, 335) 


At the first meeting of the creditors, or any adjournment thereof, the court 
shall cause the debtor to be examined under oath and hear witnesses on any 
matter relative to the proceeding, allow and disallow claims, receive and deter- 
mine the written acceptances of the creditors on the proposed arrangement. 
(Sec. 336) If acceptances are filed by a majority in number and amount of 
the claims affected by the arrangement, proved and allowed and of each class, 
if classification has been made, the application for confirmation may be filed. 
(Sec. 362) If the arrangement is not accepted at the meeting or within such 
further time as the court may fix, the court shall adjudge the debtor a bank- 
rupt or dismiss the proceeding. (Sec. 376) Upon a finding that acceptances 
have been filed in accordance with the statute, the court shall direct that the con- 
sideration to be distributed to creditors shall be deposited with the receiver, if 
one has been appoined; if not, with some other proper person. (Sec. 337) The 
consideration to be deposited shall include (Sec. 337 (3).): (a) The considera- 
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tion, if any, to be distributed to the creditors, which shall include the total 
amount of claims coming within Section 367 (3) and 369. (b) Money neces- 
Sary to pay priority debts, (Sec. 64) unless the priority creditors have waived 
their claims or consent in writing to any provision in the arrangement dealing 
with such claims, and (c) To pay costs and expenses of the proceeding and the 
actual expense of the creditor’s committee, including its attorney and agent in 
such amount as the court may fix. 


The court is given a broad discretion in permitting the debtor to amend 
the arrangement and to grant continuances in order to give all parties con- 
cerned a fair opportunity to work out an arrangement that is acceptable to the 
creditors, and which may be equitable and feasible. 


The creditors include all persons holding unsecured debts, demands or claims 
of whatever character against the debtor without limitation, (Sec. 307) and 
whether liquidated, fixed or contingent. A creditor whose interest is not 
materially and adversely affected by the arrangement has no voice in the 
acceptance thereof. (Sec. 308; Seedman v. Friedman, 132 F. 2d 290) Proof 
of claim in substantial conformity with Section 57 is sufficient. Proofs of claims 
must be filed, although there is some doubt on the question, before the date of 
confirmation unless they are scheduled by the debtor, liquidated in amount and 
are not disputed. (Secs. 367 (3), 369 and 370) This raises the further question 
as to whether the United States or a state is barred under the statute unless an 
order is made by the court fixing a definite date for the filing of such claims. 
The affected creditors are the parties who determine whether or not the arrange- 
ment will be accepted and each has the right after acceptance to object to the 
confirmation. 

It can be readily seen that the confirmation of an arrangement by the court is 
one of the most, if not the most, important steps in the procedure. The court on 
its own responsibility, regardless of the desire or urgency of creditors who have 
accepted, must determine whether the arrangement is fair, equitable and feasible, 
and that its acceptances are in good faith. (Sec. 366) What is equitable and 
feasible depends upon the whole circumstances surrounding the estate. It 
would, of course, be useless to confirm an arrangement if the party or parties 
lack either the credit or ability to carry it into execution. Here again it is im- 
portant, and I think an element of considerable weight, as to what jurisdiction 
is to be retained by the court under the terms of the arrangement. If the court 
has the power upon default to immediately take charge of the business and liqui- 
date it, it may very properly approve an arrangement which it would not other- 
wise approve if upon default it is to be left to whatever procedure may follow. 

The confirmation of an arrangement is binding upon the debtor, upon any 
person issuing securities or acquiring property under the arrangement and upon 
all creditors of the debtor, whether or not they are affected by the arrangement 
or their claims have been scheduled or allowed or are allowable. (Sec. 367) The 
debtor is discharged from all his unsecured debts and liabilities provided for by 
the arrangement, except such as are not dischargeable in bankruptcy. 

The statute simply provides that upon consummation of a proceeding after 
confirmation of the arrangement, the court shall enter a final decree closing 
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the estate and making such provision by way of injunction or otherwise as may 
be equitable. (Sec. 372) 


The question arises in the mind of the lawyer as to the practicability of this 
procedure and in what way it may be used by him for the benefit of his client, 
whether he be debtor or creditor. The proceeding in its inception amounts to 
a general execution, all of the property of the debtor coming within the juris- 
diction of the court and the debtor himself is protected against individual suits, 
attachments, levies, etc. Thus the whole matter is brought into one forum and 
the interest of all parties may be protected. The going-concern value of the 
business may be preserved until it is determined whether its continuance is 
warranted. The success or failure of a case under this chapter depends, as in all 
other litigation, upon the skill and ability of the lawyer who handles it. 
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WHAT LAWYERS READ* 


By ALBERT P. BLAUSTEIN 
Member of the New Y ork Bar and Special Studies Consultant, 
Survey of the Legal Profession 


EpiTor’s NoTE—Reprinted from the New York State Bar Association Bulletin of October, 1950 
(Vol. 22, No. 5) pages 322-326, with permission. The author is at present Legal Officer, 
Civil Affairs Section, 301st Logistical Command, Camp Rucker, Alabama. 

Contemporary histories and political commentaries constitute the favorite 
literary fare of the American lawyer, but the ranks of the Bar still embrace more 
devotees of the “western” and the “whodunit” than readers of popular works 


about the law and the legal profession. 


More lawyers have read Winston Churchill’s “The Gathering Storm” and 
John Gunther's “Inside the U. S. A.” than Plato’s “Republic” or “The Federal- 
ist”, and such novels as “Raintree County” by Richard Lockridge and “Dinner 
at Antoine’s” by Francis Parkinson Keyes have proved more popular among 
attorneys than Edmund Fuller’s “Law in Action” or Alpheus T. Mason’s 
“Brandeis: A Free Man’s. Life.” 


Time is by far the most popular magazine of the legal profession, but more 
lawyers are regular readers of their state and city bar journals than such publi- 
cations as Life, Reader’s Digest, and The Saturday Evening Post. The American 
Bar Association Journal ranks second to the Reader’s Digest as the nation’s top 
monthly “lawyer’s magazine” being read regularly and thoroughly by 22% 
of the Bar. Another 39% of the lawyers questioned read the Journal regularly 
but not thoroughly, and 21% read the A. B. A. J. occasionally. Only 17% of 
the Bar failed to read the Journal. 


So reads the latest report on the “Reading Habits of the American Lawyer,” 
prepared for the Survey of the Legal Profession by the late Walter P. Arm- 
strong,' of Memphis, Tennessee, former President of the American Bar Associa- 


tion, and this writer. 


And, while there is little disagreement with the statement made by lawyer- 
author Sir Francis Bacon that “reading maketh a full man,” the vocation of the 
law and the demands upon the profession for public service seem to leave all too 
little time for general reading. Only 8.5% of the Bar are regular readers of 
drama, poetry and books on art and music; only eight per cent have read Irwin 
Shaw’s best-selling novel of World War II, “The Young Lions”; and, sur- 
prisingly, only 5.5% of the legal population have read Thomas Hobbes’ 
famous political treatise, “Leviathan.” 


*This article is a report prepared for the Survey of the Legal Profession. The Survey is securing much of its 
material by asking competent Ms to write reports in, connection with various parts and aspects of the whole 
study. As reports in some fields of the Survey will require two years or more, the Survey Council has decided not 
to withhold all reports until the very last has been received but to release reports sersatim for publication in legal 
periodicals, law reviews, magazines and other media. Thus the information contained in Survey reports will be 
given more promptly to the bar and to the public. Such publication, will also afford opportunity for criticisms, 
Corrections, and suggestions. When this Survey has been completed, the Council plans to issue a final comprehensive 
report containing its findings, conclusions, and recommendations. 

1. Mr. Armstrong, who supervised the preparation of the questionnaire used in this survey, died on July 27, 
1949. The mailing lists of Martindale-Hubbell, Inc., were utilized for this study. 

2. Of Studies. 

Note.—In all tables percentages are computed to the nearest whole figure. 
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WHAT LAWYERS READ 


The Survey’s study of the “Reading Habits of the American Lawyer” was 
based upon a questionnaire submitted to 1700 attorneys, approximately one 
per cent of the nation’s total legal population. Replies were received from every 
state in the union,—in an almost direct proportion to the number of attorneys in 
each state. 

Here are some of the statistics on types of books read: 


Read Read Never 
Type of Volume Frequently Occasionally Read 
World affairs and history, e.g., Churchill's 
“The Gathering Storm” 44% 17% 
Legal fiction, e.g., “Mr. Tutt” stories 47% 20% 
Detective Mysteries, western stories 33% 46% 
Technical legal volumes 63% 17% 
Popular modern fiction 35% 47% 
Current philosophy and political science, 
e.g., Laski’s “The American Democracy” 17% 46% 37% 
Books on the legal profession, e.g., Stry- 
ker’s “For the Defense” 34% 54% 
Drama, poetry, art, music 32% 59% 
Individual books listed in the Survey questionnaire were chosen on the basis 
of their literary significance and general reader interest. These volumes were 
selected with the cooperation and assistance of the book review staffs of the 
New York Times and the New York Herald-Tribune, and were divided into 
four categories: modern books on law and lawyers; modern non-fiction; modern 
fiction; and significant historical and quasi-legal volumes of the past. Attorneys 
receiving the questionnaire were asked which books they had read, and which 
they had partly read. 


The most widely-read volumes were those in the non-fiction category, and 
modern fiction proved more popular than books on the legal profession. “The 
Gathering Storm” and “Inside U. S. A.” were read by the greatest number of 
attorneys, followed by “The Republic,” “The Federalist,” General Eisenhower's 
“Crusade in Europe,” Adam Smith’s “Wealth of Nations,” and Robert E. 
Sherwood’s “Roosevelt and Hopkins.” No other books on the list were read 
by more than twenty-five per cent of the Bar. 


Lloyd Paul Stryker’s “For the Defense” was read by more attorneys than any 
other volume in the “legal profession” category, while “The Supreme Court 
in United States History” by Charles Warren was second in popularity. . 

Some of the statistics on individual volumes are as follows: 

Title Read Partly Read Not Read 
The Gathering Storm 44% 21% 35% 
The Federalist 24% 42% 
Wealth of Nations - 19% 53% 
For the Defense 7% 69% 
The Roosevelt Myth (Flynn) 14% 62% 
Peace of Mind (Liebman) 8% 70% 
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The Big Fisherman’ (Douglas) 4% 80% 
The Naked and the Dead (Mailer) 4% 83% 
Brandeis: A Free Man’s Life 5% 83% 
The Spirit of the Laws (Montesquieu).. 11% 13% 75 % 
Sexual Behavior of the Human Male 

(Kinsey) 6% 16% 77% 
The Law of the Soviet State (Vishinsky) 3% 3% 92% 


Other questions asked attorneys to list additional books read during the past 
year—both those relating to their professional duties and those read as an 
avocation. While comparatively few lawyers responded to these questions, the 
answers received were of great interest. 


Typical was the response of the California attorney who wrote, “All books of 
the type of Corpus Juris Secundum, A.L.R., etc.” Others listed “advance sheets,” 
tax and labor services, and the publications of the American Law Institute. 
Many technical books were included, the most popular being Goldstein’s “Trial 
Technique.” 


The Bible and various commentaries on religion were frequently included 
on the “non-professional” lists. Other books which were mentioned several 
times were Carl Sanburg’s “Lincoln,” John Gunther's “Behind the Curtain,” 
“The Autobiography of Benjamin Franklin,” and Lloyd C. Douglas’ “The 
Robe.” Several attorneys indicated that they had joined the Book-of-the-Month 
Club and had read the regular selections received as members. 


Perhaps the most significant thing about the responses to these questions 
is the fact that those who had read the greatest number of books listed had also 
read the greatest number of additional volumes. A Los Angeles attorney, for 
example, who had read all but nine of the twenty-eight books included in the 
questionnaire, gave the following answer: “Twenty or more novels, a half 
dozen collections of short stories, at least ten plays, and several volumes of 
essays, verse, humor, psychology and biography.” 

Some of the answers, however, were more entertaining than significant. One 
well-read Iowa lawyer indicated that he never perused new publications, but 
that he had reread many old ones, including “Gil Blas,” the novels of Dickens 
and the poems and plays of Shakespeare. A Boston attorney, who had also read 
most of the books on the list, reported on his annual reading of “Treasure 
Island” and the Sherlock Holmes stories. A lawyer from Minnesota spent his 
literary hours reading “the entire 1067 pages of ‘Remembrance Rock’ by Carl 
Sandburg aloud to my wife.” And a member of the North Carolina Bar, who 
had read only one book included in the questionnaire, “Inside the U. S. A.,” 
gave a curt “heck no” answer to the questions on the Kinsey Report. 


Here is the comment of one Kansas attorney in response to the questions on 
additional reading: “I read about 400 whodunits a year at the rate of about one 
an hour . . . also reread many old favorites. I skip through a lot of current 
non-fiction and read practically no current fiction. I refuse to read: (1) 
westerns, love and sex stories; (2) book club selections and best sellers; (3) 


3. 1949's top-selling novel. 











S&H ER > RY ee mm 


2 §F [QB 


WHAT LAWYERS READ 239 


all books alleged to be improving, socially significant or inspiring. Books 
written by Communists, ex-Communists, Ku-Kluxers, female columnists, war 
correspondents, accomplices who fell out with the New Deal, self-appointed 
experts ... I just plain am prejudiced against.” 

While a substantial majority of the nation’s legal population are regular 
readers of their state and city bar association journals, few lawyers read trade 
or business periodicals of such cultural publications as Fortune, Harper's or the 
Saturday Review of Literature. 


The report on technical and semi-technical magazines reads as follows: 
Read Read 
Regularly 
ana ead Never 
Publication Thoroughly Thoroughly Occasionally Read 

State and/or City Bar Journals 43% 31% 8% 18% 
American Bar Association Journal.... 22% 39% 21% 17% 
Law Reviews 22% 31% 26% 20% 
U. S. News 13% 8% 23% 56% 
Trade and Business Periodicals 7% 11% 19% 63% 
Journal of Commerce 3% 4% 7% 86% 


Generally speaking, the favorite magazines of the American public are the 
favorite magazines of the American lawyer. According to the latest publishers’ 
statements available for the year 1949, the Reader's Digest is the nation’s 
leading periodical with a circulation in excess of nine million. Léfe’s reading 
public numbers 5,317,794, while The Saturday Evening Post has 3,873,486 
readers. Collier's has a circulation of 2,984,434, Look has a circulation of 
2,891,644, and Time has a circulation of 1,612,587." 


The following table shows the breakdown on “popular” magazines: 


Read Read 
Regularly Regularly 
and But Not Read Never 
Thoroughly Thoroughly Occasionally Read 


52% 13% 17% 18% 

; 43% 22% 19% 15% 
Reader's Digest . 42% 22% 21% 15% 
The Saturday Evening Post 28% 22% 28% 21% 
Newsweek . an 10% 29% 39% 
Collier's 12% 10% 31% 47% 
Fortune 6% 9% 30% 54% 
Look 5% 8% 26% 60% 
Saturday Review of Literature.. 5% 5% 11% 79% 
New Republic 1% 3% 9% 86% 


Less than ten per cent of the attorneys responding to the questionnaire sub- 
mitted answers to the inquiry calling for additional periodicals read. But more 
than fifty separate publications were mentioned. The Wall Street Journal was 


Reported to the Audit Bureau of Circulations, as of March 31, 1949. The Reader’s Digest is the only 
be publication mentioned which is not a member of the A. B. C. The World Almanac, 1950, Pp. 536. 
5. Man jatis publications from the point of view of circulation such 2s Good Housekeeping, Modern Ro- 
Mances, me True Story were not included in the questionnaire because of general lack of lawyer interest. 
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listed the greatest number of times, fourteen; followed by Nation’s Business, 
mentioned nine times; the National Geographic Magazine and Ommnibook, 
eight times; the Journal of the American Judicature Society and Holiday, six 
times; and Coronet and Esquire, five times. Surprisingly, such great magazines 
as the Ladies’ Home Journal (circulation: 4,389,287) and McCall’s Magazine 
(circulation: 3,726,945) were not listed by any of the attorneys participating 
in the Survey. 


Local newspapers, however, constitute far and away the favorite reading 
matter of the legal profession, being read regularly and thoroughly by 82% 
of the Bar, and regularly, but not thoroughly by an additional 12%. No less 
than 47% of the attorneys submitting questionnaires are regular readers of 
newspapers published in large nearby cities, and 24% of the Bar are regular 
readers of the New York Times or the New York Herald-Tribune. 


So much as to what lawyers read. The problem left unanswered by this 
Survey report is whether lawyers do a sufficinet amount of reading. No definite 
answer to this question is available at the present time, but the comments of 
those submitting questionnaires certainly indicate more desire than time for 
both legal and lon-legal literature. 


An Iowa attorney had this to say: “In filling out the questionnaire it was 
forcibly impressed upon me that reading has practically become lost art among 
members of the profession. As a matter of interest I presented the questionnaire 
to a Committee of our local Bar Association and found that their replies would 
have corresponded substantially with mine. The amount of reading done was 
about the same. During the past several years the pressure of practice has prac- 
tically precluded worthwhile reading in off-hours. I am wondering if this may 
be generally true of the profession or just peculiar to this section.” 


From a New Jersey lawyer came this complaint: “The amount of reading 
which I am able to do is drastically limited by the demands of an active practice 
and of participation in church, charitable and community affairs—and bar asso- 
ciation affairs.” And several attorneys merely made the succint observation that 
they had “no time for reading.” 


Only one attorney, a member of the Michigan Bar, had more complaints 
about the available reading than the available reading time. This is his state- 
ment: “It appears obvious to anyone who follows the book reviews as I do, even 
though I cannot find the time to read the books reviewed, that we are being 
deluged with written material prepared by inept, inexperienced writers who 
from the face of things cannot have formed mature judgments about the things 
they write .. . I have no solution of the problem except that time alone will 
delete from the lists such materials . . . ” 
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REPORT OF COMMITTEE ON LEGAL AID 


EpiTor’s NOTE: This report of the Committee on Legal Aid is here printed to comply with action 
by the Association membership in the Annual Meeting of May 1950. 

The Committee on Legal Aid desires to submit the following report. 

President Vance in naming this Committee suggested that a study of the problem of legal aid 
be made and the findings be brought to the attention of the members of this Association. This Com- 
mittee has, during the past year, made such an investigation and study. 

What has been accomplished in the past by various associations, societies and legal aid agencies, 
as shown in their respective reports, together with books, papers and pamphlets on the subject, not 
only demonstrates the need for legal aid, but also that a greater program with more full coverage 
must be forthcoming in the immediate future or we may expect our national government to come 
forward with a plan of legal aid and assistance sponsored by some governmental bureau and 
financed by tax money. 

Chief Justice Arthur T. Vanderbilt, a former president of the American Bar Association, in an 
address given by him at the inaugurating of the legal aid plan in New Jersey, pointed out the 
importance of the legal profession sponsoring legal aid in every county of that state as a private 
enterprise. In that address, Chief Justice Vanderbilt said: 

“In 1776 we declared our political independence. In 1837 Emerson in his American 
Scholar proclaimed our independence in the field of letters—and made it stick—but in the 
field of social reform it is curious—and at times alarming—to observe the regularity with 
which we have for a century or more been accepting our ideas of social reform from 
England after a lag of about fifteen to twenty-five years, sometimes wisely and sometimes 
not so wisely. Already it is being urged on us in high quarters that the plan of financial 
assistance from the Government through the Bar for legal aid is just what we need here 
in this country.* *** 

“****The basic strength of the legal profession, like many another profession, is in 


its independence. Independence does not mean any lack of ability or willingness to co- 
operate, as we have shown for years in the work of our bar associations. It does mean that 


we know that if we are to serve both our clients and society to the full, we must be 
— free we will not be if we are the beneficiaries of government handouts or 
subsidies,” 


Not only is this problem professional as is evidenced by the oath taken upon admission to prac- 
tice, but it affords a real and genuine opportunity to promote good public relations, a better under- 
standing by the general public of the lawyers function in our society. Further, legal aid by the 
legal profession, under an organized plan, is a practical and realistic means of providing equal 
justice under law. Legal aid has become most essential to the administration of justice. 


The American Bar Association has sponsored a survey to ascertain and evaluate the availability 
of lawyers services to indigent persons in both civil and criminal cases. Doctor Smith, in the report, 
makes this statement and I quote: 

“One of the most troublesome issues of our generation is the relation between the in- 
dividual and the state. To illustrate: To what extent must organized society, even a 
democratic society, give to the individual health, education, social security, unemployment 
compensation? All such plans involve local aid, state aid or federal grants. Money is 
generally followed by power, control and regulation. Whether the individual has a right to 
such services is debatable. There is no question however about his right to justice. That 
is an absolute right.” 

To summarize all that has been written on this subject would unduly extend this report. Those 
that are interested may avail themselves of the many reports, books and periodicals which are set out 
in the list attached hereto. 

You make ask, Why organized legal aid? What has been said heretofore should be a sufficient 
answer. There are others. We are aware that lawyers give generously of their time as a daily 
incident of their private practice, but such a program does not reach those who are poor and have 
a legal problem. Few of the people who need legal aid have ever consulted a lawyer. 

This organized effort must work with uniformity throughout the state. It must be publicized so 
that all who have a legal problem and cannot pay a fee for the services of a lawyer will know that 
legal ‘assistance is available for them and be assured that they will receive the same consideration 
and help as those clients paying a fee for such services. 
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Further as evidence of what can be the result is the record made by the organized bar in pro- 
viding legal aid and assistance to the members of the armed forces in World War II. The records of 
the War Work Committee of the American and the State Bar Associations show outstanding 
achievement. A job well done. Of this record every member of the legal profession should be 
justly proud. 

Today, in this post war period your committee, after study, is convinced that this problem is of 
even greater magnitude. It is one that affects more than a hundred fold the number of people. 
One where lack of full effort or failure on our part may mean some form of socialization of our 
profession. 

Legal aid is not new. There have been and are now many private organizations which are given 
legal aid and assistance. Possibly a brief statement of its development in this country would be of 
interest. 

Organized Legal Aid came into existence in this country first in New York City in 1876 when an 
office was there opened with a salaried attorney to give legal assistance to German emmigrants who 
were subjected to frauds and impositions. In 1886 the Protection Agency for Women and Girls was 
organized in Chicago to protect young girls from seduction under proffered employment. In 1888 
the Bureau of Justice fostered the organization of the Society for Ethical Culture in Chicago. This 
last organization attempted to supply legal services to those in need regardless of race, nationality or 
sex. Similar societies were organized in New York and Jersey City. At the end of the Nineteenth 
Century these cities were the only ones providing legal aid. Thereafter societies were organized more 
rapidly and in 1936 sixty such societies were in existence and cared for in that year more than a 
quarter of million cases as compared with 212 cases the first year of the 1st society in Chicago. 


These societies in 1912 organized themselves into a National organization known as the National 
Alliance of Legal Aid Societies. In 1923 the National Association of Legal Aid organized as 
successor to the National Alliance of Legal Aid Societies. The National Association of Legal Aid 
organization is especially interested in promoting cooperation with social agencies, law schools, the 
legal profession and governmental agencies and officials. This committee feels sure that that associa- 
tion will welcome and cooperate fully with the organized Bar of this state in its effort to bring 
legal aid to those residents who may otherwise be deprived of such assistance by reason of poverty. 


Statistics compiled in 1947 show that in the 126 cities in this country having a population of 
100,000 or more, 49 operate some form of legal aid office. In 34 others there are bar association 
committees providing legal aid. 

Some of these organizations are independent societies, some are incorporated, and some are 
supported by funds from the community chest. 

During that year some half million legal matters were given attention by these legal aid societies, 
agencies and bar committees. These statistics are further evidence of the need for such a program 
on a state and national scale. 

It has been estimated that there are several hundred thousand persons in these classes each year 
that are denied legal aid and assistance. 

Your committee submits that any plan sponsored by this bar association should provide legal aid, 
advice and assistance to all persons who are not financially able to secure it for themselves. Those 
in the low income bracket should pay a modest fee for such service. 

Keeping this in mind your committee submits the following simple plan for your consideration 
and action: 

I. Name—This plan shall be known as the Bar Association of the State of Kansas Legal Aid plan. 

II. Committee—A legal aid committee of fifteen members to be selected one from each of the 
fifteen legal aid districts in the state, shall be named by the President and approved by the Council. 
Districts shall be established according to county lines only. 

a. Each member of the legal aid committee of the Bar Association shall process requests for legal 
aid as hereinafter set out and in no event shall such committeeman give legal advice and aid upon 
requests so processed by him. 

III. Members-Duties—Each member of the committee shall have full responsibility for placing 
into effect and maintaining in the future the legal aid plan in his district and shall name one or more 
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lawyers in each county in his district who shall provide legal aid, advice and assistance in furtherance 
of the legal aid plan. 

a. In the selection of lawyers preference should be given to those having practiced five years or 
less. Each lawyer so named shall accept the appointment in writing and agree: (1) that he will 
grant legal aid, advice and assistance without charge to any person that has no financial means to 
pay for such legal services, (2) to give legal aid, advice and assistance to any person in the low 
income bracket in accordance with the schedule of fees established by the legal aid committee of 
the bar association, (3) to give any matter referred to him under the legal aid plan his first and 
immediate attention, (4) that he shall make a written report to the district committeeman within 
ten days after any matter submitted has been completed. 

b. If any lawyer so appointed cannot provide the legal aid, advice or assistance under the request 
because of his interest in said controversy by being retained as counsel or otherwise, then and in 
such event the district committeeman shall designate some other lawyer to act. 

IV. Legal Aid Plan—Procedure. All requests for legal aid, advice or assistance shall be made to 
the district committeeman and he in turn shall refer it to the lawyers appointed in the county 
where the legal aid, advice or assistance is to be accomplished or provided. 

a. If legal aid, advice or assistance is to be provided in a different county than the district of the 
residence of the person making the request for assistance, then and in that event the committeeman 
shall direct the request therefor to the committeeman of the district in which the legal aid, advice or 
assistance is to be provided. 

V. Out of State Requests for Legal Aid, Advice or Assistance—Out of state requests shall be 
directed to the chairman of the state committee and he in turn shall direct such request to the district 
committeeman, or in the event of an emergency such request can be directed to the lawyer named 
in the county where the legal aid, advice or assistance is to be given. All requests made by members 
of the armed forces of the United States should be directed to the Chairman of the state committee. 

VI. Posting of Notice—A notice, stating briefly the legal services provided by the legal aid plan 
of the Bar Association, which shall have set out therein the name and address of the district 
committeemen, shall be posted on any and all bulletin boards where such public notice is given in 
the court house or other public building in each county of the district, and a copy of such notice 
shall be forwarded to the Clerk of the District Court, the Sheriff, Chief of Police and office of 
Social Welfare in each county of the district. Such notice to be prepared and issued by the 
Chairman of the State Committee of the Bar Association. 

VII. Bar Associations—The plan of the Bar Association shall not interfere with any legal aid plan 
of any district, county or local bar association or any other agency furnishing legal aid, advice and 
assistance, nor shall any such bar association be disqualified to act for and on behalf of the state 
legal aid committee of the State Bar Association under the state legal aid plan or as an integrated 
part thereof. 

VIII. Rules and Regulations—The state legal aid committee shall promulgate rules and regulations 
to be made effective uniformly throughout the state in putting into effect the legal aid plan of the 
bar association, including therein a nominal fee schedule covering all matters of legal aid, advice 
and assistance to be undertaken under the legal aid plan. 

IX. Finances—The expense of placing the legal aid plan of the Bar Association in effect shall 
be paid from the funds of the Bar Association of the State of Kansas, and a sum shall be budgeted 
for such purpose. The members of the committee and the lawyers appointed under the legal aid 
plan shall not be paid any compensation by the Bar Association for services rendered. The 
Committeemen shall be reimbursed for actual out-of-pocket money expended. 

X. Reports—The Committee on Legal Aid of the Bar Association shall prepare and file a report 
of all matters processed under the legal aid plan during the preceding year and such statement shall 
be made a part of the annual report of the Committee on Legal Aid. 

Respectfully submitted, 
EARL C. MoorgE RAYMOND BELT 
EUGENE T. SHIBLDS JAMES W. PUTNAM 
WESLEY E. BROWN WILLARD L. PHILLIPS 
LB R. STANFORD : O. B. Emson, Ex-Officéo 
ROBERT L. WEBB EVERETT E. STEBRMAN, Chariman 
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REPORT OF COMMITTEE ON LOCAL BAR ASSOCIATIONS 


EpiTor’s NOTE: This is the report of the previous Committee on Local Bar Associations prepared 
for the 1950 Annual Meeting of this Association. 
Your Committee on Local Bar Associations presents herewith a list of the officers and activities 
of the 49 associations from which reports have been received this year, and the same are attached 
hereto and filed herewith. 


Last year we asked each association to send in its minimum fee schedule, if any had been 
adopted, and such schedules were received from the great majority of the associations in May 1949. 
During the year, these reports were summarized in an article prepared by the chairman of this 
committee. This summary has been made available to each of the local bar associations who desired 
it, in the interest of securing more uniformity in the minimum fee schedules of the various local 
associations. It was found that, in 1949, minimum fee schedules had been adopted by associations 
including about three-fourths of the counties in the state, whose membership represents about ninety 
per cent of the lawyers in Kansas. Four new schedules have been received this year from associations 
which had not previously reported. 

Among the activities of local associations, efforts have been made to establish county law libraries 
in several counties. 

The committee recommends that all lawyers in Kansas should be represented by a local bar 
association, covering either the county, judicial district, or section of the state, and that new local 
associations be organized wherever necessary to this end. Future plans should also be considered 
for the development within th state bar association of a group or section similar to the House 
of Delegates in the American Bar Association, in which local associations may be represented in 
proportion to their membership. 

Respectfully submitted, 


HERBERT HOBBLE, JR. PERRY OWSLEY 

JUDGE CARL ACKARMAN J. LOGAN SHUSS 

HERBERT HYLAND CHARLES S. SCHNIDER 

BASIL W. KELSEY CLEMENT HALL 

JAMES N. SNYDER L. J. BOND, Ex-Officéo 

LLOYD COOPER RANDAL C. HARVEY, Chairman 
ROSCOE PETERSON 


ALLEN COUNTY BAR ASSOCIATION 


President: Judge Wallace H. Anderson. 
Secretary: Stanley E. Toland. 
Treasurer: G. E. Pees. 
Activities: Monthly dinner meeting at which legal topics of general interest are discussed and 
considered. 

ANDERSON COUNTY BAR ASSOCIATION 
President: Clark Howerton. 
Secretary: Wayne Loughridge. 

ATCHISON COUNTY BAR ASSOCIATION 
President: Lawrence F. Day. 
Secretary: Hugo Orlopp. 

BARBER COUNTY BAR ASSOCIATION 

President: Riley W. MacGregor. 


Secretary: Thomas Lee McGuire. 
Activities: Districe bar banquet and meeting, with four counties present: Pratt, Barber, Kingman, 


and Harper. 
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BARTON COUNTY BAR ASSOCIATION 


President: S. M. Anderson, Jr., Ellinwood. 

Secretary: Boyce Hardeman, Great Bend 

Activities: Two luncheon meetings. One evening meeting held jointly with Barton County Medical 
Association. Organization of county law library. - 


BOURBON COUNTY BAR ASSOCIATION 


President: Frank O'Brien. 

Vice-President: Fred W. Bayless. 

Secretary: Douglas G. Hudson. 

Treasurer: Judge Harry W. Fisher. 

Activities: Two informal conferences on titles. One informal meeting on Federal Court matters. 
Group attendance at annual meeting of Crawford County Bar. 


BROWN COUNTY BAR ASSOCIATION 


President: Robert M. Finley. 
Secretary-Treasurer: Paul B. Bailey. 


BUTLER COUNTY BAR ASSOCIATION 


President: M. F. Litras. 
Vice-President: Gale Moss. 
: Chas. E. Heilman. 
Activities: Held three regular meetings at the opening days of the terms of Court. 


CHAUTAUQUA COUNTY BAR ASSOCIATION 
President: Riley O. Robbins 


CHEROKEE COUNTY BAR ASSOCIATION 
President: V. J. Bowersock, Columbus. 
President Emeritus: E. B. Morgan, Galena 
Vice-President: Grant Waggoner, Baxter Springs. 
Secretary: Fred Mitchelson, Baxter Springs. 
Treasurer: Don H. Elleman, Columbus. 
Assistant Treasurer: C. R. Stauffacher, Columbus 
Activities: Regular meetings in January, May and October. Legal institute and dinner in November. 


CLOUD COUNTY BAR ASSOCIATION 


President: Charles L. Hunt. 
Secretary-Treasurer: Clarence Paulsen. 


COWLEY COUNTY BAR ASSOCIATION 


President: J. A. Herlocker, Winfield. 

Vice-President: George Templar, Arkansas City. 

Secretary: Paul Matthews, Winfield. 

Activities: Three bar meetings since January, 1950. At the last bar meeting, we had as our guests six 
members of the Cowley County Bar—A. J. Graham, who has been practicing for 59 years; 
A. M. Dean, Arkansas City, who has been practicing for 50 years; Emory Earhart, Winfield, 
who has been practicing 50 years; Harold W. Herrick, Winfield, who has been practicing 49 
years; W. L. Cunningham, Arkansas City, who has been practicing 49 years; Judge Albert 
Faulconer, Winfield, who was admitted to practice in 1901 and has been in continuous practice 
up until he went on the bench some four years ago. 


CRAWFORD COUNTY BAR ASSOCIATION 
President: Perry Owsley. 
Vice-President: Morris Matuska. 


Secretary: Don Musser. 
Activities: Annual Crawford County Bar Banquet, February 18, 1950. 
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DICKINSON COUNTY BAR ASSOCIATION 
President: Dean McIntyre, Abilene. 
Secretary: Richard Royer, Abilene. 
Activities: One meeting and election of officers. Minimum fee schedule in process of preparation. 


DODGE CITY BAR ASSOCIATION 
President: George R. Gould. 
Vice-President: Harry A. Waite. 
Secretary-Treasurer: Horace H. Watkins. 
Activities: Weekly luncheons, Fridays, at which everything from the discussion of intricate 
questions of law to the telling of alleged humorous stories transpires. 


DOUGLAS COUNTY BAR ASSOCIATION 

President: O. K. Petefish. 

Vice-President: Forrest A. Jackson. 

Secretary-Treasurer: Edward T. Riling. 

Activities: Association meets ordinarily at the call of the president to hear speakers on either legal 
topics or topics of general interest. Helped to entertain the lawyers at a law institute which is 
held each spring by the University of Kansas. This year the entertainment was for between 
sixty and seventy-five attorneys outside of our town. 


FINNEY COUNTY BAR ASSOCIATION 


President: Bert J. Vance. 


Secretary: Dale H. Corley. 
Activities: Regular luncheon meeting on first Saturday of each month. Installation of pictures 


of former District Judges in court room. 


FORD COUNTY 
(See Dodge City Bar Association. ) 
FRANKLIN COUNTY BAR ASSOCIATION 
President: John B. Pierson. 
Vice-President: Robert A. Anderson. 


Secretary-Treasurer: John C. Quin. 


GEARY COUNTY BAR ASSOCIATION 


President: C. L. Hoover. 

Vice-President: A. S. Humphrey. 

Secretary: Charles I. Platt. 

Activities: Discussion meetings following monthly motion days, and several night meetings to 
discuss controversial points. Established Geary County Bar Association library fund. 


HARPER COUNTY BAR ASSOCIATION 
President: Ronald D. Albright, Anthony. 
Vice-President: Dalton T. Holland, Harper. 
Secretary-Treasurer: Miss Myrtle Youngberg, Anthony. 


HARVEY COUNTY BAR ASSOCIATION 
President: Kenneth G. Speir. 
Vice-President: Joe W. Hartman. 
Secretary-Treasurer: Jessie Nye Warren. 
_ Activities: Evening dinners on opening day of each term, with luncheon meetings on motion 
days; joint picnic with McPherson County Bar. Now working on changes in minimum fee 
schedule. 


JEFFERSON COUNTY BAR ASSOCIATION 


President: James S. Lester. 
Vice-President: Richard A. Swallow. 
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Secretary: Jas. F. Swoyer. 


Activities: Joint dinner meeting with Jackson and Pottawatomie County bar associations. Memorial 
service for the late Judge Lloyde Morris. 


JOHNSON COUNTY BAR ASSOCIATION 


President: Maurice R. Hubbard, Olathe. 
Vice-president: Raymond H. Carr, Mission. 
Secretary: Eugene T. Hackler, Olathe. 


KINGMAN COUNTY BAR ASSOCIATION 


President: Claude E. Journey. 

Secretary: Charles H. Stewart. 

Activities: One meeting had in connection with meeting of Twenty-Fourth Judicial District Bar 
Association. Voted to join Southwest Kansas Bar Association. 


LABETTE COUNTY BAR ASSOCIATION 


President: L. E. Goodrich. 
Vice-president: Oren Gray. 


Secretary: A. L. Foster. 


Activities: We had a bar meeting in January 1950, at which time officers were elected. We again 
met on April 10, 1950, at which time we discussed minimum fees and adopted a minimum 
fee schedule. We have a meeting scheduled for June, at which time we expect to discuss the 
‘question of survivorship deeds. 


LEAVENWORTH COUNTY BAR ASSOCIATION 


President: Sam Parisa. 

Vice-president: F. C. Bannon. 

Secretary: John H. Murray. 

Treasurer: James N. Snyder. 

Activities: Legal institute, June 22, 1949, at Leavenworth, which was well attended by attorneys 
from this area. Association meets regularly each month with a noon luncheon on the second 
Saturday. 


LYON COUNTY BAR ASSOCIATION 


President: Elvin D. Perkins. 

Vice-president: Richard Mankin. 

Secretary: Wilford Riegle. 

Activities: Monthly luncheon meeting. Evening meeting with outside speaker. One meeting with 
the insurance underwriters. Dinner party, with lawyers of adjoining counties and lawyers’ 
wives in attendance. 


MARSHALL COUNTY BAR ASSOCIATION 
President: C. D. Smith, Blue Rapids. 
Vice-president: Walter T. Griffin, Marysville. 
Secretary-Treasurer: R. E. Ferguson, Marysville. 
Activities: Regular meeting on opening day of each term, including luncheon, papers and discussion. 
Acted as hosts to the Central Kansas Bar Association in 1949. 


McPHERSON COUNTY BAR ASSOCIATION 


President: Evart Mills. 
Secretary: John K. Bremyer. 
Activities: Plans for establishment of a county bar library have been completed. 


MIAMI COUNTY BAR ASSOCIATION 


President: R. E. Coughlin. 
Vice-president: Karl V. Shawver, Sr. 
Secretary-Treasurer (acting): Robert H. Miller. 





REPORT OF COMMITTEE ON LOCAL BAR ASSOCIATIONS 


MONTGOMERY COUNTY BAR ASSOCIATION 
President: Wallace Carpenter. 
Vice-President: Frank W. Liebert. 
Secretary: Alvin F. Grauerholz. 
Treasurer: A. H. Harding. 


OSAGE COUNTY BAR ASSOCIATION 


President: Paul E. Wilson. 
Secretary: Ransom Husted. 


POTTAWATOMIE COUNTY BAR ASSOCIATION 
President: D. M. Sparks, St. Marys. 
Vice-president: E. C. Brookens, Westmoreland. 
Secretary: James E. Sullivan, Wamego. 
Activities: Regular meetings at noon on first day of term of court; memorial service for Hon. 
Lloyde Morris; meeting honoring Hon. D. C. Hill, Federal District Judge; meeting honoring 
Hon. Robert H. Kaul, District Judge. 


RENO COUNTY BAR ASSOCIATION 


President: Eugene A. White. 

Secretary: Bill R. Cole. 

Activities: Held a one day legal institute in the middle of January, 1950, with attendance of 150 
local and southwest Kansas attorneys. Banquet held in Hutchinson in honor of fifty years of 
law practice by Poly Tincher. In June, 1950, will hold our annual Reno County Bar Association 
picnic. In September, 1950, will hold a second legal institute in Hutchinson. Hold a noon 
meeting once a month on the second Tuesday of each month. 


RILEY COUNTY BAR ASSOCIATION 


President: Ambrose M. Johnston. 

Secretary-Treasurer: Clyde K. Rodkey. 

Activities: Monthly meetings the greater part of the time, with consideration of problems confronting 
the bar, including matters pertaining to titles, fees, consideration of gratuitous services, etc. 
Our meetings are dinner and luncheon meetings. 


THE BAR ASSOCIATION OF RUSSELL COUNTY 
President: J.C. Ruppenthal. 
Vice-president: J. E. Driscoll. 
Secretary: Eric E. Smith. 
Activities: Organization of county law library. Adopted the schedule of fees of the Bar Association 
of Northwestern Kansas. 


SALINA BAR ASSOCIATION 

President: John I. Young. 

Vice-president: Arthur B. Dillingham. 

Secretary-Treasurer: John A. Crowther. 

Activities: Aside from regular monthly meetings, the main activity carried on has been an active 
public relations program in which informational articles were run, both paid and unpaid, in the 
local papers; also, our local radio station KSAL has been kind enough to broadcast the series of 
transcriptions entitled “True Legal Drama.” 


SEDGWICK COUNTY 
(See Wichita Bar Association ) 
SEWARD COUNTY BAR ASSOCIATION 


President: Vic Teagarden. 
Vice-president: Rex Neubauer. 
Secretary-Treasurer: Bill Wood. 
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Activities: Weekly luncheons (every Saturday noon), at which there is ordinarily a very good 
turnout of members of the bar. In addition, the Seward County Bar Association yearly entertains 
members of the bar from all of Southwestern Kansas, Northwestern Oklahoma and Texas Pan- 
handle region at a dinner and otherwise festive evening. 


SHAWNEE COUNTY 
(See Topeka Bar Association. ) 


STAFFORD COUNTY BAR ASSOCIATION 


President: Robert Garvin. 

Vice-president: Arthur Gates. 

Secretary: Wanda Tucker. 

Activities: At each meeting, which is held on the motion days of court, we have had a member 
give an address or paper on some legal subject. The last meeting, we had a discussion of chang- 
the statute so that the second spouse would only inherit an equal share with children by a former 
marriage of that property acquired prior to the subsequent marriage. Voted to prepare a bill for 
the next legislature covering this matter. 


SUMNER COUNTY BAR ASSOCIATION 


President: W. M. Ferguson. 

Vice-president: C. E. Russell. 

Secretary: James Taggart. 

Activities: Made provisions for Library Fund by providing contributions of all court allowed fees of 
$10.00 or less. : 


TOPEKA BAR ASSOCIATION 


President: Lester M. Goodell. 

First Vice-president: Frank Miller. 

Second vice-president: John S. Dean, Jr. 

Secretary: Harry Snyder. 

Honorary president: Harry K. Allen. 

Activities: Picnic, turkey shoot, all day annual meeting and banquet, joint meetings with accountants 
and medical society. Entertained State Bar Association in 1949. Tax institute in December, 
1949, for lawyers in northeastern Kansas. 


WICHITA BAR ASSOCIATION 


President: George B. Powers. 

Vice-president: Robert L. NeSmith. 

Secretary: Bernice Burket. 

Executive secretary: William R. Beeson. 

Activities: Maintains regular office, operates county library. Had complete charge of installation 
of Judge D. C. Hill, followed by noon luncheon with over 250 in attendance. Held legal 
institute on pretrial conference procedure, with attendance of over 400. Have instituted the 
publication of regular bi-weekly bulletin. Have instituted public relations programs, together 
with a series of radio shows. Will entertain State Bar Association in 1950. 


WYANDOTTE COUNTY BAR ASSOCIATION 


President: Lee E. Weeks. 

Vice-president: Edward M. Boddington. 

Secretary: J. Roy Holliday. 

Treasurer: Ernest Yarnevich. 

Activities: Regular monthly meeting and noonday luncheon on last Friday of each month. Public 
relations committee (John E. Blake, chairman) active in formulating plans to improve relations 
between the public and members of the bar. Dinner dance honoring Judge D. C. Hill and 
Mrs. Hill, May 23. 
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CENTRAL KANSAS BAR ASSOCIATION 

President: John H. Lehman (1949) 

I. M. Platt (1950) 

Secretary-Treasurer: C. W. Bradshaw. 

Activities: Spring meeting (1949) at Marysville. Fall meeting (1949) at Abilene. Spring meeting 
(1950) to be held at Junction City. Each meeting includes a luncheon, discussion of topics in 
the afternoon, followed by a dinner in the evening, and a program after dinner. This association 
elects officers twice a year. 


BAR ASSOCIATION OF NORTHWESTERN KANSAS 

President: Donald J. Magaw, Osborne. ' 

Vice-president: C. A. P. Falconer, Atwood. 

Secretary: J. C. Ruppenthal, Russell. 

Executive Committee: Clell E. Barton, Seni L. E. Welemer, Mankato; R. W. Hemphill, 
Norton; Paul W. Applegate, Wakeeney; W. B. Crowther, Salina; Gerald C. Stover, Colby; with 
above named officers. 

Activities: Held annual meeting at Osborne, June, 1949. Held a legal institute at Colby and one 
at Hays in the fall of 1949. Executive committee met April 30, 1950, and fixed place of 
meeting at Atwood on June 10, 1950. 


SOUTHEAST KANSAS BAR ASSOCIATION 
President: District Judge B. M. Dunham, Chanute. 


Vice-president: Joe Henbest, Columbus 
Secretary: Robert N. Allen, Chanute. 


SOUTHWEST KANSAS BAR ASSOCIATION 
President: D. C. Martindell. 
Vice-president: W. H. Vernon. 
Secretary-Treasurer: J. J. Mangan. 
Activities: Annual meeting, tax clinic, preliminary tax school. 


FOURTH JUDICIAL DISTRICT BAR ASSOCIATION 


President: Hugh Means. 
Secretary-Treasurer: Clark Howerton. 


SEVENTH JUDICIAL DISTRICT BAR ASSOCIATION 


President: T. D. Hampson, Fredonia. 

Vice-president: Robert Briley, Chanute. 

Secretary: Jesse Parks, Chanute. 

Activities: Memorial services for deceased members. One or two dinners and entertainment for bar 
members and their ladies. County groups—discussion of recent decisions. 








Association of American Law Schools. 
Selected essays on family law. The 
Foundation pr., 1950. 


Bancroft’s Probate Practice—A treatise on 
procedure in administration of dece- 
dents’ estates, guardianship and adop- 
tion of children in the states of Ari- 
zona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, North 
Dakota, Oklahoma, Oregon, South 
Dakota, Utah, Washington and Wyo- 
ming. 2d ed., 6 v., Bancroft-Whitney, 
1950. 


California Code of Civil Procedure, secs. 
1823-2104, Evidence, annotated. Ban- 
croft-Whitney, 1946 with 1949 pocket 
parts. 


California Probate Code annotated. (Deer- 
ing). Bancroft-Whitney, 1944 with 


1949 pocket parts. 


Callman, Rudolf. The law of unfair com- 
petition and trade-marks. 2d ed., 5 v., 
Callaghan, 1950. 


Clemens, Eli Winston. Economics and 
public utilities. Appleton, 1950. 


Corbin, Arthur L. Contracts. 8 v., West 
Pub. co., 1950-51. (v. 1 - 4 received) 


Ernst, Morris L. and Lindey, Alexander. 
Hold your tongue! —The layman's 
guide to libel and slander . . . Abelard 
pr., 1950. 


Godwin, George, ed. The trial of Peter 
Griffith. (Notable British Trials se- 
ries) Wm. Hodge, 1950. 


Montgomery, Robert H. and others. Mont- 
gomery’s Federal taxes—estates, trusts 
and gifts, 1950-51. Ronald pr., 1951. 
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Nichols, Philip. Law of eminent domain. 
3d ed. by Sackman and Van Brunt. 
6 v., Matthew-Bender, 1950-51. (v. 1 
- 3 received) 


Ontario Revised Statutes, 1950. 5 v., Bap- 
tist Johnston, 1950. 


Preston, Sidney and Colinvaux, Raoul P. 
The law of insurance. Sweet & Max- 
well, 1950. 


Reppy, Alison. Civil rights in the United 
States. Central Book co., 1950. 


Revised Statutes of Missouri, 1949. 2 v., 
Mid-State pr. co., c. 1950. 


Schroeder, Oliver, Jr. International crime 
and the U. S. constitution. Pr. of 
Western Reserve U., c. 1950. 


Sheard, Terence. Canadian forms of wills 
(annotated). Carswell co., 1950. 


Smith, Allan F. Personal life insurance 
trusts. Matthew Bender, 1950. 


Smith, Bruce. Police systems in the United 
States. Rev. and enl., Harper, c. 1949. 


Smith, Reginald H. Law office organiza- 
tion. Am. Bar Assn., c. 1943. (pam- 
phlet) 


Whitman, William M. Federal criminal 
practice under the Federal rules of 
criminal procedure. Matthew Bender, 
1950. 


Wiener, Frederick B. Uniform code of 
military justice; explanation, compara- 
tive text and commentary. Combat 
forces pr., c. 1950. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time, and will be mailed upon re- 
quest. ) 









, SS ee 





EXECUTIVE COUNCIL MEETING (REPORT) 253 


The Journal of the Bar Association of the State of Kansas 


Published Quarterly—aA' November, me and May—Including Contributions and with the 
Cooperation of the Washburn University School of Law and the University of Kansas School of Law. 








General Subscription Price for Non-Members, $8 per year. 
Price for a Single Copy, $2, if available; to Members, $1.50. 





COFLERS EXECUTIVE COUNCIL 
rene J. WILLARD HAYNES (Dist. 1) 
President-Elect O. B. EIDSON (Dist. 2) 
Vice-President 


PHILIP E. BUZICK Secretary-Treasurer 
P. O. Box 29, Topeka, Kansas 


*Deceased 





BOARD OF EDITORS 


FRANKLIN CORRICK, Edstor-in-Chief, Topeka 
FRED E, GULICK, Assistant Editor, Topeka 
JOHN F. EBERHARDT, Associate Editor, Wichita 
i DEAN F. J. MOREAU 





The Editorial Board does not assume collective responsibility for any statement i 
Each article or communication, including editorial notes, comments on cases, and 
name or the initials of the writer. 








EXECUTIVE COUNCIL MEETING 


The Executive Council of the Association met at a regularly called meeting 
at the Hotel Jayhawk in Topeka on January 19, 1951. Plans for the annual 
convention to be held at Topeka on May 24, 25 and 26, were discussed. The 
principal order of business was a report from Judge Clark Wallace, Chairman 
of the Committee on Public Relations. 


Members will recall that at the annual convention in Wichita in May of 1950 
an extensive report from that Committee was submitted to the general assembly 
and was approved and adopted by the Association. That report provided in 
part as follows: 


“We believe the membership of this association is able and willing to promote 
the business of the association on a business-like basis, and we recommend: 


V. That the Executive Council of the Bar Association of the State of Kansas 
be authorized and instructed to 


a. Employ a trained and experienced public relations counsellor to assist 
and work under the direction of the Public Relations Committee of this 
association. 

b. Toemploy a capable and qualified full-time secretary to perform, under 


' 
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the direction of the Executive Council, all such duties and responsibil- 
ities as are customarily reposed in such an official. 
* * * * * * * * *£ *# * 

VI. That for the first year the public relations committee be authorized and 
encouraged to raise the sum of $15,000.00 by voluntary subscription from 
the lawyers of Kansas, and that in order to continue the work thereafter on 
an equitable basis the Executive Council be authorized to take the necessary 
steps to raise the annual dues accordingly.* ***” 


Judge Wallace reported upon the great progress made by his Committee 
under a program financed by voluntary contributions from the members, but 
emphasized the need for a full-time and paid Executive Secretary of the Asso- 
ciation to organize its work and to increase its effectiveness, and the need to 
put the entire program on a firm financial basis by increasing the annual dues 
of the members in accordance with the above mandate of the Association. 
Accordingly, the Executive Council passed a resolution recommending amend- 
ment of the By-laws insofar as they pertain to annual dues, notice of which 
amendment will be published by the Secretary in the May issue of the 
JOURNAL as required by the constitution. At that time there will also be 
published a tentative budget of the Association providing for employment of a 
full-time Executive Secretary, maintenance of an Association office and the 
continuation of the public relations work of the Association. 

Also important to members is the following resolution adopted by the 
Executive Council: 

“BE IT RESOLVED: That members of The Bar Association of the State 
of Kansas entering the military service be carried on the rolls as full paid up 
members of the Association without the payment of dues until they are 
released from active duty.” 

Members entering military service are urged by the Secretary to report their 
status and to keep the Secretary informed, when possible, of changes in their 
addresses so that their JOURNALS will reach them promptly. 

Philip E. Buzick, Secretary-Treasurer 
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JuDGE ADVOCATES ASSOCIATION (COMMUNICATION ) 


@ 


JOTHE LOITOR 


Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


JUDGE ADVOCATES ASSOCIATION 


The Judge Advocates Association is a national, legal society and an affiliated organization of the 
American Bar Association. It was organized in Washington, D. C., as a non-profit corporation 
under the laws of the District of Columbia on October 26, 1943. At that time the Judge 
Advocate General's Department of the Army, of course, was the law department of the Army and 
the Army Air Force, and there were no law specialists, as such, in the Navy. In consequence, the 
organization was originally an “Army” organization; however, with the Unification Act and the 
creation of the Judge Advocate General’s Corps for the Department of the Army, the Judge Advocate 
General’s Corps for the Department of the Air Force, and the creation of the law specialist classifica- 
tion in the Department of the Navy, the By-laws of the Association were amended so as to make 
eligible for membership all members of the legal profession who are serving or who have 
honorably served in any component of the Army, Navy, and Air Force, and particularly those who 
have served in the Judge Advocate General’s Department or Corps of the Army, The Office of the 
Judge Advocate General of the Navy, and the Judge Advocate General’s Department of the Air Force. 


The Association is devoted to the development of military law and an efficient military, legal, 
and judicial system. It engages in the dissemination of legal knowledge in its application to the 
Armed Forces and National Security. It includes in its membership 2,250 lawyers of both the 
regular and civilian components of the Army, Navy, and Air Force. It publishes quarterly the 
Judge Advocate Journal and maintains a Directory of Members. There are now 37 members in 
Kansas. 

The Association has its national offices in the Denrike Building, Washington, D. C., and is 
represented outside of Washington by a Chairman in each State. It has committees functioning with 
relation to the various fields of law related to the Armed Forces. Its function is to render all 
possible assistance to sponsor and support measures designed to provide a sound legal and judicial 
system within the Armed Forces, and the administration thereof by persons of the highest profes- 
sional caliber. In time of emergency, it will endeavor to assist the Government in providing 
skilled legal personnel as required to satisfy expanding needs and at the same time, secure and 
protect the professional standing of lawyers in the Armed Forces. 


The Association conducts its annual meeting at the same time and place as the annual convention 
of the American Bar Association. Its activities are entirely supported by the annual dues of its 
members, which are $5.00 per year payable January 1st and prorated quarterly for new applicants. 
Requests for information and applications for membership may be directed to the Executive 
Secretary, Major Richard H. Love, JAGC-USAR, Suite 312 Denrike Building, Washington 5, D. C. 
or the State Chairman for Kansas, Richard F. Allen, Standard Life Bldg., Lawrence, Kansas. 


FLUBDUB OF TITLE TRANSFER 


Deponent bought a little piece of land the other day. There was little difficulty in arriving at 
price and terms between the willing seller and the bidding buyer. But what a lot of nonsense 
was involved, as anyone who has acquired or disposed of real estate knows, to make the transfer 
legally complete. 

Seller, with help of experts, must supply a sheaf of papers tracing the title of the land back to 
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the point where it first became worth enough to justify anyone's staking a. claim to it. The title 
usually follows a torturous course. = 

Doe sells to Roe.and later buys it back. Fathers leave it to seven children, the claims of which, 
as is recited in lengthy detail, are one by one closed out. Mortgages come and go. Lengthy 
probate court proceedings are minutely traced. Affidavits become a dime a dozen. Foreclosures 
and quit claim deeds add to the record. At the very tail end, it develops seller has held the property 
and regularly paid taxes on it for an undisturbed and undisputed possession over a period of 30 years. 


That should be record enough of who owns the tract beginning at the SW corner of the SE 
of the S14 of the SW14 of section, range, and township soandso, but it never is. Invariably 
counsel for the second party suggests that until it is established the J. W. Smith, whose signature 
is attested on Page 22, and the John W. Smith, whose name appears on Page 23, under date of 1887, 
are one and the same person, the title cannot be said to be without flaw. 


What a lot of rot it all is. It is carrying the supreme principle of “caveat emptor” down to the 
ridiculous. No layman knows enough of the technicalities to suggest how the mountain of flubdub 
can be shoveled aside, but he has only to read an abstract to appreciate the nonsense involved. 


The various professions who thrive on it obviously have no keen interest to simplify to the 
point where the sale of a lot becomes no more complicated than the sale of a car. The real 
estaters, though, long since should have attempted a reform. They lose so much business because 
property owners think it easier to stick to their land ‘til death do them part, rather than wade 
through the detail incident to a sale—Hutchinson News Herald, November 8, 1950. 
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- COMMENT 


SEARCH AND SEIZURE INCIDENT TO ARREST 
By KEITH WILSON 


Fred Rodell' in his lengthy diatribe, “Woe Unto You Lawyers” quotes the 
dramatist, Charles Macklin, as remarking that the law is a sort of “hocus-pocus 
science.” Members of the bar who feel that the great body of the law is a 
more or less ordered pattern of rules, guides, and reasoned decisions will be 
quick to look askance at such frivolous discourse. However, those like Professor 
Rodell, that feel that often the course of the law is influenced by ad hoc decisions 
will find succor in the above quoted lines. This latter group will find additional 
substantiation for their beliefs in an examination of the gyrations taken by 
recent decisions of the United States Supreme Court affecting the law of 
Search and Seizure as interpreted under the Fourth Amendment to the Consti- 
tution. 


To effectuate a more critical approach to these recent decisions it is necessary 
to to propound several general rules in tegard to the — Such an approach 


1, 4, Rodell, Fred, “Woe Unto You Lawyers” (1939). 
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is not intended to foist a weak major premise upon the reader, but rather, in 
deference to limitations of space, to restrict the field of inquiry as much as 


possible. 

An exhaustive examination of the circumstances attendant upon the formula- 
tion of the Fourth Amendment, extending back to the celebrated English case 
of Entick v. Carrington, gives basis in both precedent and principle to the 
following proposition: The term “unreasonable searches” in the Fourth Amend- 
ment had reference to al] searches without a warrant. 


Contemporaneous with the ratification of the Constitution it was seen that 
there was necessity to make an exception to the rule, and the first Congress 
distinguished between searches on the one hand, and searches of moving 
vehicles, namely ships. Thus the general rule was in effect expanded to state 
that all searches without warrants were unreasonable except where the circum- 
stances of the case rendered the acquisition of a warrant either unnecessary or 
impractical, 

Court decisions have consistently applied this interpretation of the rule, so 
that up until 1927 it could be propounded as follows: 

A search without a warrant is unreasonable, except: 

1. Where the suspect is fleeing. 

2. Where the search is of a movable vehicle. 

3. Where the evidence is threatened with removal or destruction. 
4. Where the subject consents to the search. 

5. Where there is a search of the person incident to a valid arrest. 

“The purpose of the Fourth Amendment,” said Justice Frankfurter, “was to 
assure that the existence of probable cause as the legal basis for making a 
search was to be determined by a judicial officer before arrest and not after 

.. ”* Viewed in this light, it can be seen that the above propounded rule 
effectuates the policy of the Fourth Amendment to as great a degree as possible. 
The original philosophy of the authors of the Amendment is carried out; in 
that, in all cases, the police officer must obtain a warrant except where: a) such 
a course of action is wmmecessary (as when the suspect consents to the search), 
or b) where such action is impractical (as where the suspect is fleeing, the 
evidence is threatened, the suspected place is a movable vehicle, or the time lag 
necessary to obtain a warrant would defeat the purpose of the search). The fifth 
exception, search of the person incident to arrest, also has its roots in necessity. 
The search of the arrested person without a warrant is permitted for two 
reasons: first, in order to protect the arresting officer and to deprive the 
prisoner of potential means of escape, and second, to avoid the destruction of 
evidence by the arrested person. These rules were applied consistently by the 
Supreme Court up until the ill-fated decision of Marron v. United States’ in the 
latter part of 1927 when the dam of judicial discretion broke and the rule 
pertaining to searches incident to arrest was sent spiraling through later decisions 
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to the point today where the law of search and seizure rivals that of divorce 
in confusion. 

The evolution of this strange state of affairs, which Justice Frankfurter 
refers to in his eloquent dissent in the Rabinowitz case as “. . . how a hint 
becomes a suggestion, is loosely turned into a dictum and finally elevated to 
a decision . . .”° started with a superfluous bit of dicta in a decision which was 
otherwise solidly behind the application of the aforementioned general rule. 
The case was Weeks v. United States.’ 


In the Weeks case, the defendant was lawfully arrested at his place of 
business, the Union Station in Kansas City. Simultaneous with this arrest, 
officers searched his home without a warrant and seized certain of the 
defendant's private papers. Because the search was made without a warrant 
the papers were ordered returned. The basis for this decision was that the 
defendant's right to freedom from an unwarranted search had been violated by 
the searching officers’ non-compliance with the dictates of the Fourth Amend- 
ment. However, in the process of arriving at this decision, the court digressed 
momentarily and inserted the following into the opinion: 


“What then is the present case? Before answering that inquiry specifically, it may be well 
by a process of exclusion to state what it #s mot. It is mot an assertion of the right on the 
part of the Government, always recognized under English and American law to search the 
person of the accused when legally arrested to discover and seize the fruits or evidences of 
crime. This right has been uniformly maintained in many cases.”8 (Italics supplied) 
Two important facts should be retained concerning this dicutm. First, the 
statement refers only to the right to search the person as an incident of arrest, 
no mention being made of the right to search the place of arrest; and second, 
the court was clearly stating what the Weeks issue was not, rather than what it 
was. The importance of these two facts becomes exceedingly apparent as refer- 


ence is made to this decision in later cases. 


Following the Weeks decision the law of search incident to arrest remained 
static for eleven years and through some six Supreme Court decisions touching 
the subject. The first case to seriously affect the general rule was the decision 
of Carroll v. United States’ which was decided in the early part of 1925. This 
decision merely cemented the exception of impracticality by holding that a 
search of an automobile was valid though made without a warrant. Thus the 
distinction which the first Congress made with regard to the search of movable 
vehicles was extended from ships to autos. 

The next case of importance to arise was the case of Agnello v. United 
States'® which was decided in October of the same year. The facts of the case 
were these: Government agents went to the home of the defendant Alba and 
offered to buy narcotics. One Centorino was sent to fetch the drugs. He went 
first to his own home and then to the home of Frank Agnello. He and Agnello 
then returned to Alba’s house where Agnello handed over the packets of 
narcotics. The agents then arrested the whole group. Following the arrest 
the officers went several blocks away to Agnello’s house, searched it without a 
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warrant, and seized.a can of cocaine which was later offered in evidence. The 
court disapproved of such unwarranted searches saying: 


“Belief, however well founded, that an article sought is concealed in a dwelling house 
furnishes no justification for a search of that place without a warrant. And such searches 
are held unlawful notwithstanding facts unquestionably showing probable cause. . . The 
search of Frank Agnello’s house and the seizure of the can of cocaine violated the Fourth 
Amendment.”11 
But, as in the Weeks case, the court made a further digression in the following 
words: 


“The right without a search warrant contemporaneously to search persons lawfully ar- 
rested while committing crime and to search the place where the arrest is made in order to 
find and seize things connected with the crime as its fruits or as the means by which it was 
committed, as well as weapons and other things to effect and escape from custody, és sot 
to be doubted.12 (Citing the Weeks and Carroll cases) 


While the question has sever been directly decided by this court, it has always been 
assumed that one’s house cannot be searched without a search warrant, except as an inci- 
dent to lawful arrest therein.”13 The Weeks case again cited. (Italics supplied) 

Three things should be emphasized concerning this dictum, first, that here 
for the first time in any American decision was the suggestion that the place 
of arrest could be searched; second, that where on the one hand the court had 
said that this doctrine “is not to be doubted” it later recognized its stand for 
the clear dicutm that it was by admitting that the point had never been 
directly decided; and third, here for the first time with regard to search and 
seizure, the court indulged in a habit which became almost a fetish with later 
courts’ decisions on the same subject . . . the two cases cited in support of the 
“not to be doubted” right to search the place of arrest clearly did not support 
that point. (The Weeks case did not support a search of the place where the 
arrest occurred, and the Carroll decision dealt only with movable vehicles.) 
With the Agnello decision the hint had become a suggestion, was loosely turned 
into a dictum, and now only awaited a suitable opportunity to be “finally 
elevated to a decision.” This opportunity soon came. 


The case of Marron v. United States'* was decided in November of 1927. 
The facts in brief were these: Prohibition agents armed with a valid warrant 
to search for and seize, “intoxicating liquors and articles for their manufacture” 
went to the defendant's place of business for the purpose of executing it, and 
while there observed illegal sales of liquor. The agents handed defendant the 
warrant and then arrested him. During the course of the ensuing search, the 
agents found a ledger in a closet which detailed inventories, receipts, and 
expenses which included bribes. They also found bills for utilities that had 
been furnished the premises. The agents seized the ledger and bills, but care- 
fully omitted any mention of them in the return on the search warrant since the 
articles were outside the scope of authorization. A motion for the return of the 
ledger and bills was denied, they were offered in evidence at the trial, and a 
conviction resulted: The defendant appealed, insisting that the seizure of the 
ledger and bills was a violation of the Fourth Amendment. The government 
based its case on two contentions: first, that the search and seizure was 
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justified as an incident to the execution of the search warrant; and second, 
ie is was justified as incident to the right of search arising from the valid 
arrest of the defendant. 


In its opinion, the court devoted five pages to a condemnation of all searches 
extending beyond the carefully defined limits of the search warrant. “General 
searches have long been deemed to violate fundamental rights,” said the court, 
(and) “This protection reaches all alike, whether accused of crime or not.”!3 
The court then went on to cite James Otis’ famous oration in Paxton’s Case’® 
wherein he decried general searches as placing “the liberty of every man in the 
hands of every petty officer.” 


However, this eloquent defense of private rights ended with a discord as 
the court hastily concluded that although the search would be grossly violative 
of Constitutional rights if attempted under the search warrant, it would be 
peeny valid as an incident to the arrest. The court said: 


. They had a right without a warrant contemporaneously to search the place in order 
to ; find a seize things used to carry on the criminal enterprise. (Citing Agnello, Carroll, 
and Weeks.) . . . The authority of officers to search and seize the things by which the 
nuisance was being maintained extended to al] parts of the premises used for the unlaw- 
ful purpose. (Citing Sayers v. United States, Kirvin v. United States, and United States 

v. Kirschenblatt.)"17 (Italics supplied ) 


Of the crucial holding in this opinion, the following should be noted: first, 
of the six cases cited in support of the holding, (three Supreme Court, and 
three Circuit Court decisions) mot one of the cited Supreme Court decisions 
authorized a search of the place to be made as an incident to a valid arrest; 
second, of the three Circuit Court opinions, one was in support, one was 
neither in support nor in point, and the most recent decision was squarely 
opposed to the Marron decision. 


The Sayers decision’® was the only one of the six cited cases which supported 
the Marron holding. Judge Bourquin in a very brief one page opinion author- 
ized unwarranted searches as an incident to arfest, but gave no reason or 
supporting citations for his holding. The Kirvin case? made no reference to 
unwarranted searches of the place of arrest. However, the Kirschenblatt de- 
cision” was squarely opposed to such a result as obtained in the Marron or 
the Sayers cases. 


The Kirschenblatt decision was handed down by Judge Learned Hand a year 
before Marron. It was the most recent decision touching the topic of search 
and seizure to be considered by the circuit court of appeals. The facts of the 
case were identical with those of Marron: Federal agents entered defendant's 


' speakeasy with a valid search warrant authorizing the seizure of “liquor, and 


property designed for the manufacture of liquor.” As in Marron, the officers 
arrested the defendant and then ransacked the place, seizing his business and 
personal papers. Again as in Marron the government sought to justify the 
seizure as an incident to a valid arrest. Judge Hand, in a stinging rebuke to 


15. 275 US. at 196, 48 Se. Ct. at 76 (1927). 
16. 51 (Mass. 761) John Adams, who was present, made notes which are contained in the 


2 at 199. 4 48 A Ce. at 77 (1927). 


. § F.2d 282 toner 2nd. 152%). 
. 16 B.2d 202 (C.CA. 2nd, 1926). 





262 The JOURNAL 


such an inroad upon the tenets of the Fourth Amendment stated the underlying 
philosophy of that Amendment in an eloquent and oft-quoted opinion: 


“While we agree that strict consistency (with the two 9th Circuit cases of Sayers and 
Marron) might give to a search of the premises, incidental to arrest, the same scope as to a 
search of the person, it seems to us that the result would admit exactly the evils against 
which the Fourth Amendment is directed. Whatever the casuistry of border cases, it is 
broadly a totally different thing to search a man’s pockets and use against him what they 
contain, from ransacking his house for everything which may incriminate him, once you 
have gained lawful entry, either by means of a search warrant or by his consent. The second 
is a practice which English speaking peoples have thought intolerable for over a century 


and a ; 

After arresting a man in his house, to rummage at will among his papers in search of 
whatever will convict him, appears to us to be indistinguishable from what might be done 
under a general warrant; indeed, the warrant would give more protection, for presumably 
it must be issued by a magistrate. True, by hypothesis the power would not exsit, if the 
supposed offender were not found on the premises; but it is small consolation to know 
that one’s papers are safe only so long as one is not at home. Such constitutional limitations 
arise from grievances, real or fancied, which their makers have suffered, and should go 
pari passu with the supposed evil. They withstand the winds of logic by the depths and 
toughness of their roots in the past. Nor should be forgot that what seems fair enough 
against a squalid huckster of bad liquor may take on a very different face, if used by a 
government determined to suppress political opposition under the guise of sedition.”2! 

However, in spite of the eloquence of the Kirschenblatt decision, the 
Supreme Court in one paragraph in the Marron decision extended the law of 
search and seizure farther than any previous decision. The dicta of Agnello 
thus became imbedded in the law. What is perhaps more difficult to understand, 
however, is the fact that not only did the court fail to discuss this unprecedented 


extension, it failed even to acknowledge that there had been an extension. 


If the Marron philosophy had remained intact, though the exhortations of 
the Fourth Amendment would have been reduced to mere supplication, still in 
the light of later decisions there would be a greater degree of certainty about 
the court’s interpretation of the law of search and seizure. 


Such was not to be the fact, however, for three years later, due to reconsider- 
ation, retrospection, or a change of heart, the court suddenly reversed its field 
and sped toward the opposite goal. 


The trend back to the solid principles of Weeks, Kirschenblatt, and the 
defense of the Fourth Amendment had its inception with the case of Go-Bart 
Importing Co. v. United States.” In this case federal officers validly arrested 
the defendants for engaging in the illegal sale of liquor. Following the arrest 
the officers ransacked the three-room office of the defendants, and seized 
liquor, books, records, and papers. The prosecution confidently relied on the 
Marron decision to validate the seizure, pointing out that the only difference 
between the two cases was that here the defendants had required more books 
and papers to record their activities than the one ledger in the Marron case. 
The trial court evidently relied on the Marron decision with confidence also, 
for it held that the seizure was legal. However, the court magnificently refused 
the argument that had won the day for Marron, and held that the search was 
unreasonable and therefore illegal, saying: “The Amendment is to be liberally 
construed and all owe the duty of vigilance for its effective enforcement lest 
there shall be impairment of the rights for the protection of which it was 
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adopted.”?? The court declined to reverse the Marron decision, though it had 
in effect done so, and summarily distinguished it by noting that the bills and 
ledgers seized in the Marron case were visible and accessible. (Seemingly dis- 
counting the fact that the ledger was deposited inside a closet.) 


The return to first principles was given added impetus the following year 
in the case of United States v. Lefkowitz.”4 There the prohibition agents arrested 
the defendants under a valid arrest warrant. Following the arrest, the officers 
searched the office where the arrest took place, seizing papers from unlocked 
drawers, a towel cabinet, and from out of the wastepaper basket. In continuing 
the re-adoption of a liberal construction of the Fourth Amendment started by 
the Go-Bart case, the court held the search to be illegal. Citing the Kirschen- 
blatt opinion, the court extinguished the last vestiges of the Marron decision by 
strongly stating: 

“The Fourth Amendment forbids every search that is unreasonable and is construed lib- 
erally to safeguard the right of privacy. . . Security against unlawful searches is more 
likely to be attained by resort to search warrants than by reliance upon the caution and 


sagacity of petty officers while acting under the excitement that attends the capture of 
persons accused of crime .. .25 An arrest may not be used as a pretext to search for 


evidence.” 26 
But instead of forthrightly overruling the Marron decision which the court 
obviously now held in disrepute, the court attempted to distinguish it by stating: 


“Here (Lefkowitz) the searches were exploratory and general. . . (Whereas in Marron) 
the ledger and bills being in plain view were picked up by the officers as an incident of 
the arrest. No search for them was made.”27 


Thus in an attempt to regain control after the wild pitch of the Marron 
decision, instead of the underlying philosophy of necessity validating warrant- 
less searches, the law enforcement agencies of the government had foisted upon 
them the problem of differentiating between the illegal “exploratory and 
general” search of a wastebasket and a towel cabinet; and the valid seizure of 
a ledger “in plain view” on the floor of a closet. 


Though the court’s lack of determination to overrule what it obviously now 
held as bad law was to be frowned upon, following the Lefkowitz decision it 
was to be hoped that the law of search and seizure was once again on an even 
constitutional keel. 


These hopes were summarily dashed fourteen years later when the court 
returned to the doubtful policy of the Marron decision in the opinion of 
Davis v. United States”® decided in 1946. This case involved the conviction 
of a black-market gasoline dealer under the rationing restrictions of the war- 
time O.P.A. The facts of the case were these: Two federal agents drove into 
defendant’s station and purchased gasoline without ration coupons after paying 
a substantial increase in price. The agents arrested the defendant and upon 
checking his coupon boxes, discovered a discrepency between the amount of gas 
sold and the amount covered by the coupons he had received. The defendant 
protested that he had sufficient coupons in a locked inner room of his office. 
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The officers demanded that the defendant unlock the door.:He persistently 
refused, but finally yielded to the officers’ demands and unlocked the door. The 
officers entered, searched the room, and seized quantities of coupons for the 
possession of which the defendant was tried and convicted. 


The court held that the search and seizure were legal as an incident to the 
arrest. The rationale of the holding was set forth in one paragraph: 
“We do not stop to review all of our decisions which define the scope of ‘reasonable’ 
and seizures. For they have largely developed out of cases involving the search 
and seizure of private papers. We are dealing here not with private papers or documents, 
but with gasoline ration coupons which never became private property of the holder but 
ow ined at all times the property of the government, and subject to inspection and recall 
it.” 
A closer consideration of this decision leads one to believe that it was another 
aberration in the law of search and seizure, completely ad hoc in inception and 
termination. For the first time in any American decision, the court held that 
the nature of the articles sought (public papers as opposed to private) could 
lend validity to what would otherwise be an illegal act. This novel suggestion 
implied that the authors of the Fourth Amendment had in mind the subject of 
the search and not the unreasonableness of the unwarranted act itself. Thus 
under the Davis decision the end could justify the means. 

The singularity of the opinion is further magnified when it is realized that 
the court allowed the investigating officers to accomplish an act without a 
warrant which would have been impossible to accomplish with a warrant.*° 
Justice Frankfurter points out this startling fact in a most able dissenting 
opinion: 

“The Court's decision, as I see it, presents this issue: May papers which an accused could 
not be compelled to produce even by a judicial process of a search warrant be taken from 
him against his will by officers of the law without such judicial process for use as evidence 
in a criminal prosecution against him? Judicial process may not compel the production of 
documents either because of the protection of the Fifth Amendment against self-incrim- 
ination, or, as in this case, because the authorization by Congress of search warrants is 
withheld in a situation like the present . . . To hold that the search in this case was legal is 
to hold that a search which could not be justified under a search warrant is lawful without 
it. . . The court in this case gives a new label to an old practice and to an old claim by 
police officials. But it happens that the old practice and the old claim now refurbished in 
@ new verbal dress were the very practice and claim which infringed liberty as conceived 
by those who framed the Constitution and against which they erected the barriers of the 
Fourth Amendment.”81 

The Davis case was extended even further in the following year, 1947, by 
the decision in Harris v. United States’? which widened the gap to chasmic 
proportions between the latter-day decisions of the court and its former attitude, 
typified by Go-Bart and Lefkowitz. There, five F.B.I. agents went to defendant's 
apartment and arrested him under the authority of two warrants charging him 
with using the mails to defraud. Following the arrest, the defendant was 
handcuffed, and though the crew of investigators had no search warrant, they 
proceeded to search the five room apartment for tools or instruments pertaining 
to defendant’s crime of mail fraud. The search proceeded for five hours. 
Toward the end, one of the agents discovered an envelope in a bureau drawer 
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marked “George Harris, personal papers.” ‘The envelope was torn open and a 
number of draft classification cards were found. Harris was then tried for the - 
possession of these cards. His motion to suppress the evidence was denied, and 
his conviction ensued. 

In rationalizing this five hour, five room, fishing expedition, a close five to 
four majority, speaking through Chief Justice Vinson, commenced with the 
controversial proposition that the Agnello decision had unequivocally author- 
ized a valid search of the place of arrest. roceeding from this doubtful major 
premise, the court said, “Searches going beyond the room of arrest were upheld 
in the Agnello and Marron cases.”*? It is to be here noted that the Agnello 
court specifically refused to make such a ‘holding, and that “. . . the sting of the 
Marron case was taken by two later cases, Go-Bart, and Lefkowitz.”** However, 
the court briefly dismissed what had been a great return to first principles by 
saying, “The searches found to be invalid in the Go-Bart and Lefkowitz cases 
were so held for reasons other than the areas covered by the searches.”*° 

The court then went on to say that the Harris search was not a “general 
exploration” but had been “ . . . specifically directed to the means and instru- 
mentalities by which the crimes charged (in the arrest warrants) had been 
committed .. .”2° It should be noted that the court failed to make mention of 
the fact that the “specifically directed” search had turned up articles entirely 
apart from the specific directions. 

Finally the court employed the Davis ruling, and held that the draft cards 
in question were really still government property, so the government had a 
right to them, so the search was valid. Again the end result justified the 
means employed. 

Speaking for the four member minority, Justice Frankfurter wrote an ex- 
haustive twenty page dissent in which he outlined the entire history of search 
and seizure from the Common Law to the present. He decried the reliance 
of the majority upon the Marron decision, saying: “The uncritical application 
of the right of search on arrest in the Marron case has surely been displaced 
by Go-Bart and Lefkowitz, unless one is to infer that an earlier case qualifies 
later decisions although these later decisions have explicitly confined the 
earlier case.”?” He then attacked the majority opinion that since the draft cards 
were government property their possession constituted a “continuing offense” 
and, therefore, the seizure was valid. He said: 


“Ie is urged that even if the search was not justified, once it was made and the illicit 
documents discovered, they could be seized because their possession was a ‘continuing 
offense’ committed ‘in the very presence of the agents.’ Apparently, then, a search under- 
taken illegally may retrospectively, by a legal figment, gain legality from what happened 
four hours later. This is to defeat the prohibition against lawless search and seizure by the 
application of an inverted notion of trespass ab initio. Here an unconstitutional trespass 
ab initio retrospectively acquires legality. Thus, the decision finds satisfaction of the con- 
stitutional requirement by circular reasoning. Search requires authority; authority to search 
is gained by what may be found during search without authority. By this reasoning every 
illegal search and seizure may be validated if the police find evidence of crime. The result 
can hardly be to discourage police violation of the constitutional protection.”88 
. Id. at 152, n. 16, 67 Sup. Ct, at 1102. Te: 
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He further noted that here, as in the Davis case, if the agents had had a valid 
- search warrant in all probability the resultant search would have been illegal 
as violative of the scope of the warrant, or again the court had allowed the 
officers to do without a warrant what it would not have allowed them to do 
with a warrant. 


At this point it seemed that the principles of Weeks, Carroll, Go-Bart, etc., 
in support of the original rule had reached low ebb. However, a surprising 
thing took place the following year. Justice Douglas broke away from the 
former majority of Justices Black, Reed, Burton, and Chief Justice Vinson; 
and joined Justices Frankfurter, Murphy, Rutledge, and Jackson to render four 
most important decisions which seemed to point the way to an even greater 
return to the original principles of the Fourth Amendment than had been the 
Go-Bart and Lefkowitz cases. 


In the first of these cases, United States v. Di Re,°? the court held that a 
warrantless search of Di Re was illegal even though he had been apprehended 
while sitting next to a person, in a car, who was validly arrested and searched. 
Thus in effect the court held that a search of the place of arrest did not extend 
to a search of the persons of individuals, not legally arrested, who happened 
to be at, or in, the place of arrest. Chief Justice Vinson, and Justice Black 
dissented without comment. 


Two months later the court extended the liberal trend in the case of Johnson 
v. United States.*° In this case four federal agents, without warrants of any 
kind, went to the defendant's hotel because of a tip received two hours earlier 
that the defendant was smoking opium in her room. The officers stood outside 
the defendant's door where they could detect the smell of opium burning. They 
then knocked on the door, demanded entry, and were admitted following a 
slight delay. (It should be noted that until defendant opened the door in 
acquiescence to the agents’ demands, the officers had no knowledge of how 
many people were in the room, or who was doing the smoking.) Following 
their entrance into the room, and seeing that defendant was the only occupant, 
the agents arrested her and searched the room, finding a quantity of opium and 
smoking apparatus. Defendant’s motion to suppress the evidence was refused 
and a conviction followed. Speaking for a closely divided court, Justice Jackson 
reversed the conviction and pointed out that the original entry being illegal, 
because of no reasonable grounds for arrest, the subsequent search was to be 
discarded. He reaffirmed the principles of the Fourth Amendment saying: 


“The point of the Fourth Amendment, which is often not grasped by zealous officers, 
is not that it denies law enforcement the support of the usual inferences which reasonable 
men draw from evidence. Its protection consists in requiring that those inferences be drawn 
by a neutral and detached magistrate instead of being judged by the officer engaged in the 
often competitive enterprise of ferreting out crime. . . Crime, even in the privacy of one’s 
own quarters, is, of course, grave concern to society, and the law allows such crime to be 
reached upon proper showing. The right of officers to thrust themselves into a home is 
also a grave concern, not only to the individual but to a society which chooses to dwell in 
reasonable security and freedom from surveillance. When the right of privacy must rea- 
sonably yield to the right of search, is as a rule, to be decided by a judicial officer, and not 
by a policeman or government enforcement agent. 

There are exceptional circumstances in which on balancing the need for effective law 
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enforcement against the right of privacy, it may be contended that a magistrate’s warrant 
for search may be dispensed with. But this is not such a case. . . No suspect was fleeing 
or likely to take flight. The search was. . .not of a movable vehicle. No evidence. . . 
was threatened with removal or destruction. . . 


Thus the Government is obliged to justify the arrest by the search and at the same time 
to justify the search by the arrest. This will not do.’’41 
Chief Justice Vinson, and Justices Black, Reed, and Burton all dissented without 
comment. 


Three months subsequent to the Johnson ruling, added emphasis was given 
to the return to first principles by the decision of Trupiano v. United States.‘ 
There the court held that where federal agents had been aware of the operation 
of an illegal still for three months prior to taking action and still did not 
obtain warrants for search, such remissness would serve to invalidate a sub- 
sequent search and seizure even though preceded by a valid arrest. Justice 
Murphy spoke for the majority saying: 

“It is a cardinal rule that in seizing goods and articles, law enforcement agents must secure 
and use search warrants wherever practicable. This rule rests upon the desirability of 
having magistrates rather than police officers determine when searches and seizures are 
permissible and what limitations should be placed upon such activities. . .43 so when the 
agents of the Alcohol Tax Unit decided to dispense with a search warrant and to take 
matters into their own hands, they did precisely what the Fourth Amendment was designed 
to outlaw.’’44 

Once again the four man minority dissented, however, this time Chief Justice 
Vinson wrote a dissenting opinion in which he reiterated the Agnello dictum 
that the right to search the place incident to a valid arrest was “not to be 
doubted.” He went on to express his view of the majority holding, stating: 


“To insist upon the use of a search warrant in situations where the issuance of such a war- 

rant can contribute nothing to the preservation of the rights which the Fourth Amendment 

was intended to protect, serves only to open an avenue of escape for those guilty of crime 

and to menace the effective operation of government which is an essential precondition to 

the existence of all civil liberties.”45 
What this statement apparently overlooks is that it was the intention of the 
authors of the Fourth Amendment to leave it up to independent judicial deter- 
mination whether or not the issuance of a warrant would contribute anything, 


and not to allow this important decision to be made by the police officer. 


A final reassurance that the court was taking a serious and comprehending 
view of the Fourth Amendment’s protection of the right to privacy came several 
months lated in the court’s decision in the case of McDonald v. United States.*® 
There the court rendered a clear assertion that it favored a liberal rather 
than a technical interpretation of the Fourth Amendment. The facts in brief 
were these: For two months District of Columbia police had kept McDonald 
under surveillance, suspecting him of being involved in the numbers racket. 
On the day of the arrest they were outside his rooming house where they heard 
the sound of an adding machine being operated. Believing that the numbers 
game was in process, they sought entry into the house, though they had no 
warrants of any kind. After gaining admittance to the dwelling through the 
landlady’s window, they proceeded into the hall, where, by standing on a chair 


Id. at 13, 68 - &. at 369. 
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and looking over the transom, they were able to observe the defendant in the 
course of the activities they had suspected. The officers then demanded entry 
and upon gaining admittance to the room, they arrested the defendant and 
seized the machine together with a suitcase of papers and money. A motion to 
suppress the evidence was denied and McDonald was convicted, from which 
conviction he appealed. The prosecution sought to validate the proceedings by 
reasoning thusly: 

“Although it was an invasion of privacy for the officers to enter Mrs. Terry's room, (the 

landlady) that was a trespass which violated her rights under the Fourth Amendment, not 

McDonald’s. Therefore so far as he was concerned, the officers were lawfully within the 

hallway, as much so as if Mrs. Terry. had admitted them. Looking over the transom was 

not a search, for the eye cannot commit the trespass condemned by the Fourth Amendment. 


Since the officers Goud McDonald in the act of committing an offense, they were under 
a duty then and there to arrest him. The arrest being valid the search incident thereto 


was lawful.”4 
Justice Douglas speaking for a six to three majority, vigorously decried 
such a technical interpretation of constitutional safeguards, saying: “We do 
not to stop to examine that syllogism for flaws. Assuming its correctness, we 
reject the result. “48 He then went on to affirm the court's decision in the 
previous Johnson case by saying: 


“No reason, except inconvenience of the officers and delay in preparing papers and getting 
before a magistrate, appears for the failure to seek a search warrant. But those reasons are 
no justification for by-passing the constitutional requirement. . . We are not dealing with 
formalities. . . Absent some grave emergency, the Fourth Amendment has interposed a 
magistrate between the citizen and the police. This was done not to shield criminals nor 
to make the home a safe haven for illegal activities. It was done so that an objective mind 
might weigh the need to invade that privacy in order to enforce the law. The right of 
privacy was deemed too precious to entrust to the discretion of those whose job is the de- 
tection of crime and the arrest of cri .”49 


With these words the court with an air of finality denied the validity of a 
technical interpretation of the Fourth Amendment, and with the same stroke 
appeared to have laid the ghosts of Marron, Davis, and Harris to rest. 


At this juncture the law of search and seizure incident to arrest had reached 
the high point in its evolution. With a zealous five man majority firmly com- 
mitted to a traditional interpretation of the Fourth Amendment, the constitu- 
tional right of privacy seemed insured for an indefinite period to come, and 
the doubtful Davis and Harris opinions seemed doomed to the same fate which 
had befallen the earlier Marron case. However, such was not to be the case, 
for a sudden unforeseen turn of events disrupted the whole picture . . . the 
untimely deaths of Justices Murphy and Rutledge, both of whom had been 
consistently identified with the effort to return the court to a liberal defense 
of the Fourth Amendment. 


The far reaching effect of two unexpected vacancies on the bench can be 
seen when it is remembered that the Davis, Harris, Johnson, and Trupiano 
cases had all been decided by the narrow margin of one vote, and the result in 
all five cases had been decided by the shifting vote of Justice Douglas, the 
remaining eight justices being firmly committed to their respective positions. 
Thus it could be determined that the attitudes of the new appointees would 

47. Id. at 454, 69 Sup. Cx. at 192. 
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in all probability determine the fate of the Fourth Amendment, with respect 
to searches incident to arrest, during the tenure of the court’s new membership. 


Any uncertainty as to what the result would be was dispelled with the new 
court’s decision in the case of United States v. Rabinowitz,° in February of 
1950. In a blunt opinion, Justice Minton delivered the decision which not 
only resurrected the principles of the long dead Marron case as the basis of 
appraising the validity of searches and seizures, but expressly overruled the 
Trupiano case and cast serious doubts upon the Di Re, Johnson, and McDonald 
results. 


The facts in brief were these: Rabinowitz was a stamp dealer who was 
suspected of making forged overprints on otherwise valid postage stamps and 
selling them as genuine. A government agent was sent to his place of business 
to purchase some of the stamps, and an examination of them confirmed 
suspicions. Ten days after the purchase, and a full week after the receipt 
showing the overprints to be forgeries, an arrest warrant was obtained and 
served on the defendant at his place of buisness, a one-room office. When the 
officers invaded the defendant's office they had no search warrant, though 
they had every intention of making a search, and had even brought along two 
stamp experts to aid in the undertaking. Following the defendant's arrest and 
over his objections, the officers and the two searching experts ransacked the 
office for an hour and a half. Their search included the desk, filing cabinets, 
and a safe. They found and seized a quantity of stamps which proved to be 
the basis of the defendant’s later conviction. The defendant made timely 
motions to suppress the evidence, but the motions were denied. It should be 
noted here that the actions of the officers in the Rabinowitz case were precisely 
the same as in the Go-Bart and Lefkowitz cases, with the possible exception 
that in this later case the officers were more open in flaunting the dictates of 
the Fourth Amendment in that they brought along two experts to aid in the 
search, but no search warrant. Nevertheless, Justice Minton ignored Go-Bart 
and Lefkowitz, and deliberately chose Marron as his principle (that a valid 
arrest legitimatizes a subsequent warrantless search) authority. He stated that 
the Marron decision had not been drained of “contemporary vitality” by Go- 
Bart and Lefkowitz, saying: 


“Those cases condemned general exploratory searches, which cannot be undertaken by of- 

ficers with or without a warrant. In the instant case the search was not general or ex- 

ploratory for whatever might be turned up. Specéficity was the mark of the search and 

seizure here.””51 

Echoing a portion of the rationale of the Harris case, Justice Minton suggests 

that the “specificity” of the search be the test of its reasonableness. But it is 
submitted that the search for illicit liquor and the implements for its manu- 
facture was just as “specific” in the Go-Bart and Lefkowitz cases. Who is to 
deny that the illegal search for opium in the Johnson case was not “specific”? 
Or the search for an adding machine and coupons in the McDonald case? 
Yet these cases were neither overruled, distinguished, nor commented upon by 
Justice Minton. 


50. 339 U.S. 56, 70 Sup. Cr. 430 (1950). 
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However, he did become confronted with the square holding of the Trupiano 
case that a search without warrant would be held illegal where the officers had 
ample time and information to make application for a warrant. This obstacle 
was skirted by overruling the Trupiano decision and dismissing the argument 
with the statement that the Trupiano ruling was a mere “rule of thumb” and 
that the “relevant test is not whether it is reasonable to procure a search warrant, 
but whether the search was reasonable.”®? However, this statement ignores the 
fact that from the very earliest decision the rule had been that al] searches 
without warrants were illegal except where necessity made it unreasonable for 
the officer to procure a warrant. 


The question of the harshness or the specificity of the search seems to be 
immaterial once the right of privacy has been violated. How “reasonable” the 
search was is inconsequential, once the search has been made and the individual's 
right (to have a magistrate determine whether his privacy is to be invaded) 
under the Fourth Amendment has been broken. 


Justice Minton then went on to explain that the “criterion . . . depends upon 
the facts and circumstances . . . the total atmosphere of the case.”** This will 
call for an ad hoc interpretation of the Fourth Amendment with the individual's 
rights shifting from day to day with the circumstances of the case and the 
attitudes of the time. 


Once more, as in the Davis and Harris cases, Justice Frankfurter composed 
an eloquent and lengthy dissent which reviewed the entire history of Anglo- 
American search and seizure. He summed up his attitude toward the new 
departure from the established rule saying: 


“The impact of a sordid little case is apt to obscure the implications of the generaliza- 
tion to which the case gives rise. Only thus can I account for a disregard of the history em- 
bedded in the Fourth Amendment. . .54 The short of it is that now the right to search 
the place of arrest is an innovation based on confusion, without historic foundation, and 
made in the teeth of a historic protection against it."5 

If upon arrest you may search beyond the immediate person and the very restricted area 
that may fairly be deemed part of the person, what rational line can be drawn short of 
searching as many rooms as arresting officers may deem appropriate for finding ‘fruits of 
the crime’? Is search to be restricted to the room in which the person is arrested but not 
to another open room into which it leads? Or take a house or an a ent consisting 
largely of one big room serving as dining room, living room, and bedroom. May search 
be made in a small room but not in such a large room? If you may search the bedroom 
part of a large room, why not a bedroom separated from the dining room by a partition? 
These are not silly hard cases. They put the principle to a test. The right to search an 
arrested person and to take the stuff on top of the desk at which he sits has a justification 
of necessity which does not eat away the great principle of the Fourth Amendment. But 
to assume that this exception of a search incidental to arrest permits a free-handed search 
without warrant is to subvert the purpose of the Fourth Amendment by making the ex- 
ception displace the principle. History and the policy which it represents alike admonish 
against it... It 4s t0 make the arrest an incident to an unwarranted search instead of a 
warrantless search an incident to an arrest.”98 (Italics supplied ) 


CONCLUSIONS 


Thus the law of search and seizure incident to an arrest has reached a point 
where future results are impossible to foretell with any certainty. What of the 
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present rule? The Rabinowitz decision seems to depart from the great body 
of the law of search and seizure. Though only the Trupiano opinion was 
overruled, how much force is left in the Di Re, Johnson, or McDonald cases, 
all of which followed the philosophy of Trupiano? Further, the Rabinowitz 
decision seems to have opened the way to a disposal of any definite criterion, 
the “total atmosphere” of the case being the only suggested guide. Once there 
has been a valid arrest the door is wide open to search . . . one room, three, five? 
Why not the house next door which is within the immediate control and 
possession of the arrested party? Necessity as the exception to the general rule 
has, as a practical matter, been replaced by the police officer’s whim, and the 
right to search has been almost completely merged with the right to arrest. 


What of the future? Will the eloquent dissents of Justice Frankfurter 
once more precipitate a return to first principles, as was the case following 
the Davis and Harris decisions? Will one of the new appointees switch to the 
minority side of the question as Justice Douglas did? Or will a sudden vacancy 
on the bench give birth to a new change in the law, as was the experience in 
1948? Unlike the soap opera with the semi-comic overtones to the tragedy of 
its plot, the tragedy of this plot has real and vital overtones in its impact on 
private rights, and not a small part of the tragedy lies in the fact that the 
day-to-day questions cannot be answered by those to whom the private citizen 
is expected to, and does, look for the answers. 


CASE NOTES 


CRIMINAL LAW—EVIDENCE—MATERIALITY AND COMPETENCY 
IN GENERAL—EXPERIMENTS 


Defendant was convicted of assault and battery with intent to commit rape. The evidence dis- 
closed that he had dragged the victim from her automobile, forced her into his car and driven 
to a lonely spot where he raped her. During the struggle, the prosecuting witness bit one of 
defendant's fingers causing it to bleed. In anger, the assailant tore the tissue of the inside of the 
victim’s mouth causing the flow of blood. Blood stains were found on the seat of defendant's auto- 
mobile and on the prosecuting witness’ clothing. Samples of blood were taken from both the 
defendant and the victim, and tests were made of the blood stains. Defendant's blood was found 
to be type O, and that of the prosecutrix was type A. The blood stains on the clothing of the 
prosecutrix were found to be type O. The results of these tests were admitted in evidence. The 
victim had identified the defendant as her assailant from a group of workmen. She also identified 
his car by description. On appeal, defendant contended, among other things, that the taking of his 
blood was a violation of his privilege against self-incrimination and objected to the admission of 
the blood tests into evidence. The court HELD, one judge dissenting: judgment affirmed. Com- 
monwealth v. Stratti, 73 A.2d 688 (Pa. 1950). 

It is the purpose of this writing to discuss the propriety of admitting testimony of blood tests 
as affirmative evidence in a criminal case, without regard to the problem as to whether or not such 
procedure violates the privilege against self-incrimination. 


In the international system of blood grouping, blood is typed into four major groups: A, B, AB, 
and O. Of the four groups, approximately 45% of the population falls into group O, 42% into 
group A, 10% into group B and 3% into group AB. Shanks v. State, 185 Md. 437, 45 A.2d 85, 
163 A.L.R. 931 (1945). 


At least three other cases have upheld the introduction of blood tests as positive evidence for the 
purpose of identifying the defendant as the person who committed the crime. The defendant in 
Williams v. State, 143 Fla. 826, 197 So. 562 (1940), was convicted of murder in the first degree 
and sentenced to be hanged. Over the objection of the defendant, evidence was introduced that the 
blood of the victim was type number 2, the blood of the defendant was type number 4 and the blood 
taken from the trousers worn ~ the defendant was type number 2. Sustaining the conviction, the 
court, in disposing of the defendant’s objection, stated, “Any evidence tending to identify defendant 
as the guilty person, and to show his presence at the scene of the crime, is relevant and competent.” 
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Quoting from the dictum in State v. Damm, 62 S.D. 123, 252 N.W. 7, 104 ALR. 430 (1933), 
the court said that the blood test evidence was admissible, “not for the purpose of identifying the 
blood stain as blood from the body of the deceased, but as corroborative evidence for the consid- 
eration of the jury.” 

The accused in Shanks v. State, supra, was convicted of rape and sentenced to be hanged. At the 
time of his arrest, an overcoat with blood stains was found in the defendant’s room. In explaining 
the presence of the blood stains, defendant, at the time the coat was discovered, stated, in effect, 
that the blood came from a person, not the victim, with whom he had been engaged in a fight. 
This third party admitted that she had been in a fight with defendant and that her nose bled at the 
time. The following blood tests were admitted in evidence: blood from the coat of defendant was 
type O; blood of the third party, type A; blood of the victim, type O; blood from snow at the scene 
of the crime, type O. As to the introduction of the evidence of the blood type of the third party and 
the type of blood found on the coat, the court stated, “It was entirely competent for the State to 
offer evidence to disprove that part of his (defendant’s) explanatory and exculpatory statement 
which might indicate that the blood on his coat came from (the third party). . . . the State can 
show that such a statement is false because such falsity tends to show guilt.” This latter proposition 
is upheld by Wilson v. United States, 162 U.S. 613, 16 Sup.Ct. 895, 40 L.Ed. 1090 (1896); Halbert 
v. United States, 290 Fed. 765 (6th Cir. 1923); People v. Martin, 16 Cal.App.2d 515, 60 P.2d 
1014 (1936); State v. Robinson, 117 Mo. 649, 23 S.W. 1066 (1893). In regard to admitting 
evidence of the victim’s blood type, the court held that this showed a chain in the circumstances in 
that it “tends to corroborate the State’s theory that the accused assaulted the prosecuting witness and 
caused her blood to stain his coat and the snow at the scene of the crime, by showing conclusively 
that it could have been her blood.” It is interesting to note the method in which the court dis- 
tinguished the case from bastardy cases in which blood tests are admissible only to exclude paternity. 
Md. Ann. Code, Art. 12, Sec. 17 (Cum. Supp. 1947). The court stated that in the first place, since 
defendant’s blood must be taken in bastardy cases, the problem of self-incrimination was involved. 
In the second place, “the unscientific evidence (in bastardy cases) is often quite unreliable.” 

In the third case, Kemp v. Government of Canal Zone, 167 F.2d 938 (5th Cir. 1948), the de- 
fendant was convicted of first degree murder. Evidence was introduced that the blood of the victim 
was type A; that of the accused, type O; and that found on garments of the accused was type A and 
type O. The accused had claimed the blood came from his injured thumb and ear. In answering 
defendant’s argument that there was “no precedent in the federal courts where such tests have been 
admitted as evidence in a criminal case,” the court said, “. . . we think these tests are admissible 
evidence. They do not show that Kemp (defendant) had the blood of Mora (victim) on his shirt, 
but do show that certain spots were not Kemp’s own blood, and were of the same type as Mora’s 
blood. The circumstance was of some weight, to be judged by the jury.” 

In each of the three cases, there was evidence other than that provided by the blood tests tending 
to prove the defendant’s guilt. In the Williams case, two written confessions were admitted in evi- 
dence. In the Shanks case, the victim identified the accused and there was other circumstantial 
evidence pointing to his guilt. In the Kemp case, the evidence was wholly circumstantial, but with- 
out serious conflict. 

By judicial decision and by statute, blood tests are admissible in evidence to show non-paternity 
of an alleged father. 1 Wigmore on Evidence Sec. 165a (1940). Although blood tests may be 
some evidence of the child’s paternity, the tests are not admissible as positive evidence for a positive 
test would only indicate a possibility of paternity. “It would be improper to draw an inference of 
paternity where merely the possibility is shown.” Flippin v. Meinhold, 156 Misc. 451, 282 N.Y.S. 
444 (1935). (See Note, 96 U. of Pa. L. Rev. 895 (1948) for citations to statutes permitting the 
introduction of blood tests as evidence of non-paternity.) Blood tests to show alcoholic content and 
state of intoxication are admissible in evidence. People v. Tucker, 88 Cal.App.2d 333, 198 P.2d 
941 (1948); State v. Cram, 176 Ore. 577, 160 P.2d 283 (1945); State v. Koenig, 36 N.W.2d 765 
(Iowa, 1949). 

There should be no question of the use of blood-type evidence to disprove a statement of the 
defendant as was done in Shanks v. State, supra. In such an instance, the proof is definite and does 
not involve a possibility. The test shows conclusively that the blood did not, and could not have, 
come from the person from whom the defendant claimed it did. The same may be said of the 
introduction of blood tests to show alcoholic content and state of intoxication, for here, again, there 
is no dealing in percentages. 

It would seem that a different problem arises when blood type is introduced into evidence as 
tending to show that the accused was the one who committed the crime. Is it not true that the same 
objections as are made to the introduction of such evidence as showing parenthood in bastardy 
proceedings can be made in the instant cases? There is certainly a “possibility” involved when 
one considers that 45% of the population falls into group O and 42% into group A, and the 
“unscientific” evidence may be just as unreliable. 

If such evidence is to be admitted, the court is certainly under a duty to make sure, through a 
clear and understandable instruction, that the jury will not give too great weight to it—"in order 
that you (the jury) will not conclude in a summary and wholesale fashion that that circumstance 
is decisive.” A portion of the instruction given to the jury in Commonwealth v. Stratti, supra. 

WILLARD A. BURTON, JR. 
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AUTOMOBILES—CHATTEL MORTGAGES, CONDITIONAL SALES— 
INSTRUMENTS RELATING THERETO 


Hope Motor Company sold an automobile under a conditional sales contract and immediately 
assigned the contract to the plaintiff, who duly filed it in accordance with Kan. G.S. 58-314 (1935). 
The purchaser, Gray, a used-car dealer, who had received possession of the automobile, together with 
a certificate of title indicating Gray as the owner but with the space for showing a lien left blank, 
resold the automobile to the defendant, also a used-car dealer, who had no knowledge of the con- 
ditional sales contract. The defendant, in turn, resold the automobile and pocketed the proceeds of 
the sale. 


The plaintiff instituted an action for conversion, claiming as damages the amount due under the 
conditional sales contract. From a judgment for the plaintiff, the defendant appealed. HELD: that 
the plaintiff stood in no better shoes than its assignor and that the absence of an indication of the 
lien on the certificate of title, as required by Kan. G.S. 8-135 (Supp. 1947), was fatal to the plain- 
tiff's cause of action, regardless of the proper filing of the conditional sale contract. Judgment 
reversed and an entry of judgment for the defendant directed. General Motors Acceptance Cor- 
poration v. Davis, 169 Kan. 220, 218 P.2d 181 (1950). 


Although the court seemed to limit its decision to the wholesaler-dealer transaction which was 
before it, the implication of the decision is that, where a seller of a motor vehicle is able, under the 
terms of the Registration of Motor Vehicles Act, Kan. G.S. 8-126 et. seq. (Supp. 1947), to cause 
a reserved lien to be recorded on the title certificate, he will fail to do so at the peril of losing his 
lien to a purchaser for value without actual notice of the lien. Since the court interprets the require- 
ment of Section 8-135 that a statement of liens or encumbrances be made by a dealer on the bill of 
sale as requiring a statement of a reserved lien, and since Section 8-135 requires a statement of 
liens and encumbrances not only on the bill of sale to be executed by a dealer but also on the 
assignment and reassignment forms on the back of the certificate, for use in the event of resale, the 
failure to make a statement of a reserved lien would seem to be pregnant with risk to any automobile 
seller, whether he be a dealer or an individual. 


On the other hand, it would not seem that the lien of a mortgagee of a motor vehicle who has 
advanced money to an owner already in possession of a title certificate is jeopardized by the de- 
cision, even though the certificate gives no indication of the lien. Section 8-135 neither requires 
nor provides any means for such a subsequent mortgagee to have his lien recorded on the certificate. 
It is not expected that the court would impose a legal duty which is neither required nor capable 
of being accomplished. Filing the chattel mortgage under Section 58-314 should be sufficient. 


It should be noted, therefore, that the implication of negotiable qualities which the decision im- 
parts to motor vehicle certificates of title is to a considerable degree illusory. Although an indi- 
vidual buying a motor vehicle from a dealer has elements of protection over and above reliance on 
a certificate of title (see e.g. Sorensen v. Pagenkopf, 151 Kan. 913, 101 P.2d 928 (1940) ), even 
there, properly filed liens not appearing on the title certificate might not be cut off. For example, 
if an outright owner of a motor vehicle should mortgage it to a bank which properly files the 
mortgage, and should later, without the bank’s consent, sell the vehicle and assign the certificate 
of title to a used-car dealer, wrongfully omitting a statement of the bank’s lien, an innocent pur- 
chaser of the vehicle from the used-car dealer would not appear to take the vehicle free and clear of 
the bank’s lien. Certainly neither a dealer nor an individual purchasing a motor vehicle from an- 
pee individual can safely rely on a certificate of title which gives no indication of liens or en- 
cumbrances. 


This semi-negotiability of certificates of title to motor vehicles seems undesirable, both from the 
standpoint of lienholders and from the standpoint of prospective purchasers of motor vehicles. It 
might not be unduly cautious for a subsequent lienholder, so long as this recent decision of the 
court remains unclarified, to require the custody of the certificate of title as an integral part of its 
security, a procedure which has obvious practical difficulties due to the requirement of Section 
8-125(c) that applicants for annual registration shall exhibit a certificate of title. With regard to 
the prospective and, more often than not, unsophisticated purchaser, furthering of the tendency 
toward negotiability of certificates of title would seem to be sound policy. The situation could be 
remedied to a great degree by the legislature’s supplementing the Registration of Motor Vehicles Act 
to provide a requirement and a means for a subsequent lienholder to record his lien on the certifi- 
cate of title. Such statutory provisions exist in the neighboring states of Missouri, R.S.A. Mo. 1950 
Supp., 3488, and Nebraska, R.S. Neb. 1943, 60-110. 

ORVAL J. KAUFMAN. 
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CHANGING JURISDICTIONAL CONCEPTS AND 
THE CONSTITUTIONALITY OF THE KANSAS 
UNAUTHORIZED INSURER'S PROCESS ACT 


' Passage by the 1949 Legislature of the Unauthorized Insurer’s Process Act' 
is another illustration of broadening jurisdictional powers which the states and 
courts have either been exercising or attempting to exercise during the last 
decade. Kansas thus joins fifteen other states? which have enacted similar 
legislation. A South Carolina Federal District Court has affirmed,> and the 
Missouri Supreme Court‘ has denied the validity of similar statutes. Section II 
declares that any of the following acts, by mail or otherwise of an unauthorized 
foreign insurance company shall be sufficient to confer jurisdiction in the 
Kansas courts: 

2: New Yor 1 "ices, Cairns, "Tea Bichiga, Connecticut, Florida, Georgia, Iowa, Maine, Maryland, Neb- 


. na. 
3. Storey v. United Insurance Company, 64 F. Supp. 896 (1946) 
4. Cindrich v. Indiana Travelers y +n sl Co., 336 Mo. 1064, 204 S.W.2 765 (1947) 
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“(1) The issuance or delivery of contracts of insurance to residents of this state or to cor- 
porations authorized to do business therein; (2) the solicitation of applications for such 
contracts; (3) the collection of premiums, membership fees, assessments or other consid- 
erations for such contracts; (4) any other transaction of insurance business . 

Section II (b) explains how service of process is to be aie. 


Such service of process shall be made by delivering to and leaving with the commissioner 
of insurance or some person in apparent charge of his office two copies thereof and the 
payment to him of such fees as may be prescribed by law. The commissioner of insurance 
shall forthwith mail by registered mail one of the copies of such process to the defendant 
at its last known principal place of business, and shall keep a record of all process so served 
upon him. Such service of process is sufficient, agin notice of such service and a copy 
of the process are sent within ten days thereafter by registered mail by plaintiff or plaintiff's 
attorney to the defendant at its last known culacineh place of business, and the defendant's 
receipt, or receipt issued by the post office with which the letter is registered, showing the 
name of the sender of the letter and the name and address of the person to whom the letter 
is addressed, and the affidavit of the plaintiff or plaintiff's attorney showing a compliance 
herewith are filed with the clerk of the court in which such action is pending on or before 
> date the defendant is required to appear, or within such further time as the court may 
Ow. 

Does this statute violate either the Commerce Clause or the Due Process 
Clause of the Federal Constitution? Considering the Commerce Clause first 
it seems clear that the statute is perfectly valid. The Southeastern Decision,? 
declaring that insurance was interstate commerce insofar as the applicability 
of the Sherman Anti-trust Act and other related Federal laws was concerned, 
raised certain questions about state power to regulate insurance companies. Two 
Supreme Court decisions and passage of the McCarran Act by Congress have 
now reaffirmed that power. The Robertson case® decided before passage of 
the McCarran Act and after the Southeastern decision, upheld state authority to 
regulate and exclude insurance companies on the basis of the police power, the 
McCarran Act’ established Congressional intent 0 leave insurance regulation 
with the states, and finally the Prudential case,® decided on the basis of the 
McCarran Act, upheld state power to impose regulations which were prima 
facie discriminatory (The South Carolina 3% tax on business written by 
foreign companies in that state.) The Commerce Clause would seem to be no 
barrier since insurance is still peeminently within the area of state control. 


Turning now to the Due Process Clause, there has been a less clearly defined 
answer to the question of the constitutionality of the Kansas Act. One point 
which seems settled is that the procedure outlined in Section II(b) gives the 
defendant adequate and reasonable notice and does not violate the 14th 
Amendment? 


Historically a corporation could not be sued except within the borders of the 
state where it was chartered. The doctrine of Pennoyer v. Neff'° was extended 
to corporations.'! Jurisdiction strictly defined by territorial limits probably was 
born with the Common Law writ of capias ad respondum which commanded 
the sheriff to take the defendant and safely keep him so that he may have his 
body before the court on a certain day to answer the plaintiff in the action. 


: Unived Se States v. South-Eastern Underw » 322 U.S. 533, 64 S. Ce. 1162 (1944) 
3 v,, California. as U.S. rite 66 an iy 1160 (1946) 

i is USC, "Sec. 1011- 

’ Prudential Ins. Co. v. Benji, 328 U.S. 408, 66 S. S 18 (1946) 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S. Cr. 652 (1950); Travelers Health 
Association | v. Vi ale, 779, vey 643, 70 S. Ce. 927 11950): Also International Shoe Co v. Washington, 326 
10. 3 £8 ‘714, (1877) 

Se. Clair v. Cox, 106 U.S. 350 (1882) 
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Expansion of corporate activity on a nationwide scale saw the development of 
exceptions whereby the corporation would be subject to jurisdiction if it was 
“doing business” within the forum. Since a state could preclude a corporation 
from doing intrastate business, some courts reasoned that the corporation 
consented to be sued as a condition precedent to “doing business”.'* Language 
in other decisions has indicated that the court considered the corporation 
“present” when it was doing business within state boundaries.’* Consent, 
presence, and “doing business” may have been replaced with a new test of 
“minimum contacts”, but the important question remains unchanged—exactly 
what acts will subject the corporation to jurisdiction. Traditionally these acts 
must constitute some substantial part of the ordinary business and must 
be continuous or at least of some duration. Mere solicitation was not sufficient 
to confer jurisdiction,'* at least prior to the International Shoe decision. 


Minnesota Commercial Association v. Benn’? was a case directly in point and 
the Supreme Court decided there that the Minnesota insurance company was 
not doing business and therefore not subject to suit in the state of Montana. 
The court declared that insuring lives in Montana, mailing notices, and paying 
losses by check was not doing business. Whether this decision can still be 
deemed controlling is somewhat questionable at present. 


It seems plain in the light of the Benn decision that 25 years ago there 
would have been little question but what the Kansas act would have been 
unconstitutional as an invalid exercise of jurisdiction. Previously personal 
jurisdiction could only be obtained by courts with immediate power over the 
defendant and operation beyond strict territorial limits was forbidden. The 
present trend seems to be on providing notice and opportunity to be heard and 
also emphasizes a balancing of interests and inconveniences to determine which 
court would be most convenient, fair, and just under the circumstances of each 
particular case. 


Although a state cannot exclude an individual as it can a corporation several 
due process jurisdictional cases involving individuals are illustrative of the 
trend, including those interpreting non-resident motorist laws, which have 
since been widely adopted throughout the United States. Hess v. Pawloski’® is 
a leading case upholding the constitutionality of such statutes. A single act is 
sufficient to confer jurisdiction over the defendant motorist. This is a valid 
exercise of the state police power in order to protect residents and non-residents 
alike, the court stating that motor vehicles are dangerous machines. The non- 
resident motorist cannot defeat substituted service by refusing to accept delivery 
of the registered letter.’ 


Doherty v. Goodman'® may be somewhat analogous to the Hess case, since 


12. Lafayette Insurance Co. v. French, 18 How. 404 (1885) 
13. Philadelphia & R. R. Co. v. McKibbin, 243 U.S. 264, 37 S. Ce. 280 (1917) Bank of America v. Whitney 


. 1Cago, ys 
15. 261 U.S. 140, 43 S. Ce. 293 (1922 
16. 274 U.S. 352, 47 S. Ce. 632 (1927 
17. Schoaf v. Brown, 200 S.W. 909, 304 Ky. 4662 (1947) ae 
18. 294 U.S. 623, 55 S. Ce. 553 (1935). Also see Flexer v. Farson, 248 U. S. 289, 39 S. Ct. 97. An Illinois 
court refused to recognize a Kentucky judgment. Service was on an individual no longer the agent of the defendants 
and the state statute did not limit it to actions arising from transactions within the state. The Supreme Court 
affirmed, holding there was no violation of full faith and credit. This case was distinguished in the case 
on the ground that the individual served was no longer an agent. 
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securities are subject to special regulation by state laws. A New York broker 
was conducting a securities business in Iowa through an agent. Service on the 
agent was held to confer jurisdiction over the principal. 


Insurance has long been considered as quasi-public in nature and certainly 
citizens have as much stake in proper regulation of insurance as in the regulation 
of either automobiles or securities. A Utah case’ has carried this line of deci- 
sions to its logical extreme holding that the non-resident is within the juris- 
diction of the court regardless of whether the business is one peculiarly affected 
with a public interest as in the securities case or within the state police power 
as in the non-resident motorist case. A non-resident, conducting business by an 
agent, was sued by a contractor for the price of a building. The contract was 
entered into before the statute conferring jurisdiction on the Utah courts was 
passed. The court, in affirming jurisdiction, cited the Doherty case with 
approval, but it was suggested in the dissenting opinion that the securities busi- 
ness was distinguishable from business in general. Whether a non-resident 
individual doing business by an agent in a foreign state will be subject to the 
jurisdiction of that state regardless of the type of business has not been finally 
decided by the United States Supreme Court. However, it would seem to be 
entirely possible that state jurisdiction may be expanded to include such non- 
resident businessmen, if the cause of action arises from activities carried on 
within the state. 


Pennsylvania has a statute?” which goes one step further and provides for 
substituted service of process by registered mail on non-resident owners, tenants, 
and users of realty. One case in a lower court has upheld the act.”' Plaintiff, 
injured on a sidewalk in front of the realty, sued the city for personal injuries. 
The city joined the non-resident owner, a New Jersey resident, as an additional 
defendant. The non-resident protested that he was a mortgagee in possession 
and may or may not have converted his right to possession into actual possession. 
The court held that a mortgagee who, upon default of mortgagor, collects rent, 
pays water bills and taxes, and leases property to tenants, thereby becomes a 
user of property within the meaning of the act and is subject to the personal 
jurisdiction of the state as far as actions involving the property are concerned. 
This statute has so far not come up for interpretation by a higher court, but 
seems to conflict directly with Pennoyer v. Neff, which held that a court has no 
jurisdiction to render a personal judgment against a non-resident defendant 
merely because he owns property within the forum. In addition to “doing busi- 
ness” and “doing a dangerous act” jurisdiction over individuals has been 
sustained on the basis of domicile”? and nationality.” 


Turning back to the problem of corporations, after considering some rather 
liberal jurisdictional decisions concerning non-resident individuals, there is a 
1950 Federal District Court decision”* concerning a Maryland statute?> which 
states: 


. Wein v. Crockett, 195 “y 222 (1948) 
. Pa. Stat. Ann., Tide 1 1 

. Dubin v. Ciy of Philadelphia, 340 & C. 61, (1938) 

. Milliken v. ar S. 457, 61 S. Cr. We sie) 

. Blackmer v. 284 U.S. 421, $2 S. Ct. 252 32) 

. Johns v. Bay State Abrasive Products Co. et. al., 8 ee Ta 654 (1950) 

- Flack’s Annotated Code of 1939, 1947 Supp., Section 111, Art. 23, 119 (d) 
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“Every foreign corporation shall be subject to suit in this state by a resident of this State 
or by a person having usual place of business in this State on any cause of action arising out 
of a contract made within this State or liability incurred for acts done within this State, 
whether or not such foreign corporation is doing or has done business in this State.” 

An employee sued for injuries received when a grinding wheel shattered. 
The accident occurred in Maryland and he sued, under the above statute, both 
the Massachusetts corporation which made the wheel and the Texas corporation 
which made the machine. The machine was recommended to plaintiff's em- 
ployer by a representative of the Texas corporation, and this agent, though not 
authorized, accepted orders and also gave advice. The court, in upholding 
Maryland jurisdiction of the Texas defendant, agreed that the corporate 
activities were no more mere solicitation and it was not doing business as defined 
by the Maryland law, but based it’s decision on the authority of the International 
Shoe .6 Also mentioned was the hardship of the plaintiff going to Texas 
in order to sue and the non-resident motorist’s acts. . 


Granting that the United States Supreme Court is the final arbiter as to 
what constiutes jurisdictional due process under the 14th Amendment, then the 
above mentioned International Shoe Case would seem to be the most important 
and far reaching decision on this point since Ponnoyer v. Neff. The State of 
- Washington, trying to collect an employee unemployment tax from the defend- 
ant corporation, served process on a salesman and also mailed notice by 
registered letter to the home office in St. Louis, Missouri. Eleven to thirteen of 
defendant's salesmen were in the state of Washington soliciting orders, although 
no contracts were signed or collections made there. In holding the Missouri 
corporation subject to suit in Washington the Supreme Court rejected tests of 
jurisdiction which it termed “mechanical or quantitative” and laid down the 
requirement of: 

“certain minimum contacts with it such that the maintenance of the suit does not offend 
traditional notions of fair play and substantial justice.” 

Certain language in Hoopeston Canning Company v. Cullen?’ decided in 
1943, two years before International Shoe, seemed to presage the latter decision. 
The case involved the applicability of New York Insurance regulations to a 
reciprocal insurance association engaged in property insurance whose attorney 
in fact resided in Illinois. The policies reserved the right of the reciprocals to 
go into New York to repair, rebuild, or replace lost or damaged property, but 
the policies were signed in Illinois and losses were paid by check mailed from 
Illinois. The court, in holding the New York law applicable to the Illinois 
corporation, said: 

“We conclude that in determining whether insurance business is done within a state for 
the purpose of deciding whether a state has power to regulate the business, considerations 
of the location of activity prior and subsequent to the making of the contract, . . . of the 
degree of interest of the regulating state in the object insured, and of the location of the 
property insured are separately and collectively of great weight.” 

In 1948 Judge Learned Hand, who may have originated the International 
Shoe test,* wrote the opinion in Kilpatrick v. Texas and P. Railroad Company.” 
In an action under the Federal Employer's Liability Act the defendant main- 


26. International Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ce. 154 (1945) 
27. 318 U.S. 313, 63 S. Ce. 602 (1943) 

28. See Hutchinson v. Chase & Gilbert, 45 F2d 139 (1930) 

29. 166 F2d 788 (1948) 
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tained an office in New York which solicited passenger and freight business. 
The court upheld service of process on employees of the New York office 
even though there had been nothing more than continuous solicitation. Judge 
Hand, in referring to the International Shoe decision, said corporate presence 
was no longer identical with doing business and that the corporation was 
literally present where any of its activities take place. 


Although not directly overruling the mere solicitation test, the rule of 
minimum contacts to be determined by traditional notions of fair play and sub- 
stantial justice would seem to replace the old with the new, each case to be 
determined on its own merits with no hard and fast dividing line. The Court 
in the Shoe case does infer that the new test may have two limitations: (1) 
the cause of action must arise from transactions within the. forum (2)*° single 
or isolated acts will not be sufficient to confer jurisdiction.? 


Concerning the first limitation the Court said: 


“To the extent that a corporation exercises the privilege of conducting activities within a 
state, it enjoys the benefits and protection of the laws of that state. The exercise of that 
privilege may give rise to obligations, and, so far as these obligations arise out of or are 
connected with the activities within a state, a procedure which requires the corporation 
to = to a suit brought to enforce them can, in most instances, hardly be said to be 
undue 


As to the extent of the activity necessary Chief Justice Stone, writing for the 
majority declared: 
. Conversely it has been generally recognized that the casual presence of the corporate 


agent or even his conduct of single or isolated items of activities in a state in the corpora- 
tion’s behalf are not enough to subject it to suit on causes of action unconnected with the 
activities there. . . To require the corporation in such circumstances to defend the suit 
away from its home or other jurisdiction where it carries on more substantial activities has 
been thought to lay too great and unreasonable a burden on the corporation to comport 
with due process.” 


Lest foreign corporations should feel that broadening jurisdictional powers 
were subjecting them to a multitude of unjust suits in many or all of the 48 
states, the federal courts and a few of the states have sometimes applied the 
doctrine of forum non conviens.*? This plea is reserved to the defendant and 
presupposes at least two forums in which the defendant is amenable to process 
and furnishes criteria for a choice between them. These criteria include interests 
of the parties, availability of witnesses, etc. The plea is applicable in law and 
equity alike and is probably without the rule of Erie v. Tompkins. Whether 
this will be of any practical value to corporate defendants in the majority of 
Cases is Open to question. 

It seems in the light of some of the above decisions that United States courts 


sant we cones ont, Qua. Mutual Life Ins. Co. v. Spratley, 172 U.S. 602, 19 S. Ce. 308 (1899); Old Wayne 
McDonough, 204 U.S. 8, 27 s 236 627} Simon v. Southern Ry. Co. 236 U.S. 115, 
BR <. c 335 235 (1913). Compare Taza v. Susqueh anee Coal Co. Y. 259, 115 N.E. 15 (1917), opinion 
cited in the Shoe case. There ception ye bald lies so. cols to Yow riagntbed 

a@ cause ase of action ‘etiog tol po ag age ong of the business carried on there. Supreme Court decisions were distingui 

the ground lew York suit was made on the corporation’s resident agent. Also 
Norfolk & W. Ry. is? "Fad "ent (san Cir, 1946) ps the cause of — for wrongful death arose outside the 
state where suit was brought. giving judgment the court cited the Shoe 

31. In accord International Textbook Co. v. Pigg, 217 U.S. ot 30 S. Ce 481 (1909). But compare Frene v. 
jmp Roy RR FE where the court stated: ‘The second is that some casual or even acts 
done within the borders of the sovereignty may confer power to acquire jurisdiction of the person, provi there 
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may be following in the footsteps of French law. In France, the plaintiff in a 
suit on a commercial transaction may obtain jurisdiction of the defendant at any 
one of three places: 1. defendant's domicile, 2. in the district where the promise 
was made or the goods were to be delivered, 3. in the district where the payment 
was to be made.** In a suit on an insurance policy the plaintiff also has three 
choices: 1. domicile of insured, 2. situs of property in case of fire insurance, 
3. place accident occurred in case of accident insurance.** 


After the above brief survey of some of the more recent trends insofar as 
jurisdiction is concerned, we can now consider the specific problem at hand— 
the constitutionality of the Kansas Unauthorized Insurer's Process Act. This 
statute was directed chiefly at Health and Accident Companies who are con- 
ducting their activities across state lines by use of the mails.*? Such foreign 
insurance companies have been criticized on three grounds: 1. Use of false and 
misleading advertising, 2. Deceptive or misleading policy provisions, 3. Failure 
to pay valid claims. It has been estimated that the trouble is attributable to a 
small minority, in both numbers and also in volume of business written, yet 
most regulatory problems arise from the transgressions of the few. This act was 
designed to afford policy holders of Kansas relief from the onerous burden of 
going to the domicile of the foreign insurer in order to bring suit since a 
majority of health and accident claims are too small to make such a venture 
economically feasible. The intent of Congress is plain that the states shall 
continue to regulate the 4 insurance business if such regulation is consonant with 


the 14th Amendment.*® 


Three cases have been decided involving similar statutes, one by the Missouri 
Supreme Court, one by a South Carolina Federal District Court, and one by the 
United States Supreme Court. The Missouri court in 1947 held such a statute 
unconstitutional in Cindrich v. Indiana Travelers Assurance Company.?’ The 
defendant had reinsured a policy previously issued by another foreign company 
and the action was by the beneficiary of a life insurance policy. In holding that 
the forum was without jurisdiction the Missouri Supreme Court relied primarily 
on the Benn case but did not mention the International Shoe decision. 


On the other hand, in 1946, the Federal District Court of South Carolina, in 
Storey v. United Insurance Company,”® gave judgment against an unauthorized 
foreign insurance corporation under a South Carolina statute substantially 
similar to the Kansas Act. Suit was by a beneficiary on a $5,000 accident and 
sickness policy issued by mail from Illinois. The court emphasized that the 
policy was not effective until delivered in South Carolina, payment was to be in 
South Carolina, and the insurer reserved certain rights which could only be 
exercised in South Carolina. (Standard provisions in accident and health policies 
—right to examine and right to perform an autopsy). The Federal Court, in 
contrast with the Missouri Supreme Court, relied heavily on the International 
Shoe case, adopting the new test of “minimum contacts” verbatim. 


Art. 420, Code de Proc. Civ. 
34. 102 Dw ier, Collection Des Lois (1902) S 
‘ ye it Order Accident and Health Insurance, Ins. L. J., April, 1949, p. 264. 
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Finally there is Travelers Health Association v. Virginia®® handed down by 
the United States Supreme Court on June 5, 1950. That case involved a cease 
and desist order which was issued “on the merits” after notice and hearing 
under provisions of the Virginia “Blue Sky Law.” Service was made on a 
state official and notice was sent to the Nebraska Corporation by registered 
mail. The defendant appeared specially to object to the jurisdiction. The 
foreign insurer had been engaging in a mail order health insurance business 
in Virginia since 1904 and had some 800 subscribers. New business was 
obtained by old members recommending friends to the home office. Although 
Virginia had made no attempt to enforce the order, other than by adverse 
publicity, seven of the Justices felt that. the Supreme Court should decide the 
Constitutional issue involved. In a five to four decision, with Justice Black 
writing the majority opinion and Justice Douglas a concurring opinion, the 
Court held that the Virginia plan to obtain jurisdiction of the defendant did 
not violate Due Process. Justices Reed and Frankfurter agreed with the 
majority that the constitutional issue should be decided, but joined Justices 
Minton and Jackson in dissenting on the disposition of that issue. 


The majority adopted the International Shoe test of “minimum contacts” as 
determined by “fair play and substantial justice,” discussing the injustice to 
Virginia policy holders if their only recourse was in a Nebraska court and 
analogizing the respective conveniences to the forum non conveniens doctrine. 
They say: 

“Their basic contention is that all their activities take place in Nebraska, and that conse- 
quently Virginia has no power to reach them in cease-and-desist proceedings to enforce 
any part of its regulatory law. We cannot agree with this general due process objection, 
for we think the state has power to issue a ‘cease and desist order’ enforcing at least that 


regulatory provision requiring the Association to accept service of process by Virginia 
claimants on the Secretary of the Commonwealth.” 


In referring to the Benn case, the majority used such terms as “cannot be 
deemed controlling,” and “rejected.” 


CONCLUSION 


The Traveler’s decision would seemingly remove all doubt as to the 
essential validity of the Kansas statute. The act meets both Constitutional 
requirements: (1) it gives adequate notice and opportunity to be heard, (2) it 
does not violate substantive due process as measured by “minimum contacts.” 


It may be well to point out again that in the Shoe and also in the Traveler’s 
case the cause of action arose out of the defendants activities within the forum 
and in neither case could those activities be characterized as single or isolated. 

Coincidently both cases were brought by the state and not by individuals. 
One action was to collect taxes and the other to protect the citizens of the state 
—this may or may not have any particular significance. There is nothing in 
either opinion intimating that the nature of the action or the identity of the 
complaining party had any bearing on the decision. 

It is conceivable that a corporation could have such binding ties with a non- 
“39. 339 U.S. 643, 70 S. Ct. 927 (1950) 
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domicillary state that suing on foreign causes of action there would not violate 
the new rule. Just where the dividing line between continuous and systematic 
versus single or isolated will be drawn is also uncertain. Further clarification 
of the limitations must await future Supreme Court tests of the doctrine, but it 
is doubtful if any clearly defined line will ever be drawn, each case being decided 
more or less on its own merits. The new test can truely be criticized as being 
indefinite and subjective, yet it will more than compensate for such weakness 
if it dispenses to all litigants “fair play and substantial justice.” 
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JOINT AND MUTUAL WILLS—CONTRACTUAL 
ASPECT THEREOF 


In a recent Kansas case the husband and wife owned an eighty acre tract as 
joint tenants with right of survivorship. Subsequently, they executed a joint 
and mutual will which they specifically declared to be contractual and by which 
they agreed that upon the death of the first, the survivor should take a life estate 
in all the property of the deceased and upon the death of the survivor, all the 
property should descend and be divided among the respective children of each. 
The Kansas Court held that inasmuch as the joint tenancy was severed by the 
contractual testamentary agreement and thereby converted into a tenancy in 
common at the time the will was executed, the surviving wife took not only 
a life estate in the property of the deceased, but also a life estate in her own 
property as well. The Court reasoned that if the wife were to take full title in 
her own property, the children of the deceased husband would be left without 
any interest in the property.’ 

This decision adds another chapter to the confusion that exists in Kansas in 
regard to this subject. In prior decisions of the Kansas Supreme Court, similar 
wills have been construed and opposite extremes of the situation have been 
reached. The Berry case probably represents the middle ground. In an earlier 
case, the language of the joint and mutual will was similar to that used in the 
Berry will. The Court strictly construed the will. In that case, husband and 
wife had stipulated that it was their mutual wish that on the death of either of 
them, all the property of the deceased party should go to the survivor for life 
and upon the survivor's death, “all of our property” should descend to the 
children. The wife died. The husband subsequently remarried and died. His 
second wife elected to take under the law rather than through the joint and 
mutual will. The Court held that the second wife would take nothing under 
the law because the husband had nothing to give inasmuch as his property was 
bound by the provisions of the joint and mutual will he had executed with his 
first wife. The language of the Court is as follows: 


“Defendant argues that if such wills are upheld the surviving spouse will be left de- 
pendent on those to whom the remainder is given. That may be true, but if an arrange- 
ment such as the one now before the Court is voluntarily made, there is no more reason 
for saying that it is opposed to public policy than if the arrangement had been made by 
deed executed and delivered in the lifetime of the parties thereto. There is not much dif- 
ference between such an arrangement by deed and the one now under consideration.”2 

It will be noted that the above-quoted paragraph seems to demonstrate the 
attitude of the Court in regard to the manner in which the survivor is able to 
dispose of his own property after taking a life estate in the property of the 
decedent. On the other hand, and by way of showing the opposite extreme, a 
comparatively recent case manifests an extremely liberal attitude concerning 
such wills. In that case the parties declared that the survivor was to have a life 
estate in and to all the real property of which they or either of them might 
die seized, and at the death of the survivor, a remainder to their children. After 
the death of the wife, the husband mortgaged the property he had held 
separately before the execution of the joint and mutual will. The remaindermen 


1. Berry v. Berry, 168 Kan. 258, 212 Pac (2d) (1949) 
2. Lewis v. Lewis, 104 Kan, 269, 178 Pac. 421, (1919) 
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brought suit contending that this property was bound by the provisions of the 
joint and mutual will. The Court inferred from the language of the will— 
“Of which we or either of us may die seized” that the parties contemplated 
only that property they might have or possess at the time of their death, 
leaving the survivor free and untrammeled to dispose of his own property as he 
wished without regard to the admittedly contracutal joint and mutual will. 
The Court said: 


“By the joint will Martin Childers impliedly agreed that whatever property he may die 
seized of shall pass under that will to the seven children. He did not bind himself not to 
alienate or dispose of any of his property during his life as his own wants, needs, or con- 
venience might require. When Martin Childers joined in the execution of the mutual and 
reciprocal will of himself and his first wife, he did not thereby intend to disable himself 
to exercise dominion over his own property. . . The joint will. . . is still a good will. 
When in the fullness of time Martin is gathered to his fathers, the real estate of which he 
dies seized will pass to the seven children in the fifth clause of the will as both their 


parents intended.”3 
An exhaustive research of the United States decision on the subject shows 
this case putting forth the most liberal rule of any by comparison. 


In the Berry case, the surviving wife placed great reliance upon the Watson 
case, supra, contending that if the joint and mutual will did operate upon the 
property held in joint tenancy and convert it into a tenancy in common thereby 
giving her an undivided half interest in the property, that she should (as was 
held in the Watson case) be able to dispose of her own undivided half as her 
own wants, needs or convenience might require. The Watson case, however, 
was said to be distinguishable from the Berry case on two grounds, one being 
that in the Watson case the controversy involved title to real estate standing 
in the name of the husband, who survived, as of the date of the joint and 
mutual will and as of his wife’s death, whereas in the Berry case, the joint and 
mutual will operated on property held in joint tenancy by the testators at the 
time the will was executed. The second distinction was that in the Berry case 
the parties had specifically declared the will to be contractual while there was 
not such a stipulation in the Watson case and that the testators in the Watson 
case had used different language as to the property to be embraced than was 
used by the testators in the Berry case. In answer to the first distinction, it could 
as well be argued that in the Berry case title to the real estate was standing in the 
name of the wife, who survived, as of the date of the joint and mutual will. 
Certainly a joint tenant's interest in land is not imaginary. Also it is difficult 
to see the logic of the contention that the mere fact that the joint and mutual 
will converted what was theretofore a joint tenancy into a tenancy in common 
clearly manifested the intention of the testators that the survivor was to have a 
life estate in a// of the property when, by the very terms of the will, they agreed 
“that upon the death of the first one of us the survivor shall take a life estate 
in all the property of the deceased.” The Court said, however: 

“And neither is there any occasion here, as is necessary in so many cases involving the 
interpretation of wills to concern ourselves with the intention of the testators. We think 


there can be only one answer—that is, the survivor is to take a life estate in all prop- 
erty with remainder over. . .” 


Certainly it should be remembered that the testator's intention is the “polar 
3. National Life Insurance Company v. Watson, 141 Kan. 903, 44 Pac (2d) 269, (1935) 
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star” in construing a will,‘ a fortiori, when the testator has clearly and un- 
ambiguously expressed his intention in the will. Moreover, arbitrary rules of 
construction will not be given consideration when the testator clearly manifests 
his intention.’ As to the second distinction, it would seem that even if the 
parties had not included the contractual provision, the Court (upon evidence 
adduced to show an intent to make a contractual testamentary agreement) ° 
would have implied the will to be contractual. The opinion of the Court in 
the Lewis case, supra, is as follows: 


“But how could such a will be voluntarily executed if there was no agreement or under- 
standing that it would be made? The will itself, its terms and its execution are evidence 
that such a contract was made.”? 

As for the different language used in the wills in the Berry case ahd the 
Watson case, it will be later pointed out in this article that if the Watson case 
had been correctly decided, this distinction would make no difference.® 


Also as reasons for their conclusions in the Berry case, great reliance was 
placed by the Court on a case where the language employed in the joint and 
mutual will was somewhat similar to that used in the Berry case, but the will 
declared: 


by and this power to dispose of any part of our estate for the support of the survivor 
shall not affect the fact that said estate remains only a life use and income as to the re- 
maining estate.” 
The Court, in reaching its decision in that case, noted first of all that the 
joint and mutual will of the parties expressly provided that the survivor be 


given a life estate in the property of each. The Berry will did not make any 
such declaration, but expressly stated that the survivor was to have a life 
estate in the property of the deceased.” Surely this case cannot stand as authority 
for the proposition that the survivor took a life estate in al] the property in the 
Berry case, because of the absence of any language to that effect in that case. 

If the foregoing conclusions are correct, it would seem that the Court in 
the Berry decision arrived at the right conclusion on principle, but was mistaken 
on theory. The Court effectively upheld the contract by binding the undivided 
half belonging to the survivor, to be conveyed by the terms of the will, by 
giving the survivor a life estate in what was theretofore her own property. But 
why could they not as well have given effect to the intention of the parties by 
letting the survivor take a life estate only in the property of the deceased and 
retain a fee simple in her own undivided half and accomplish the same result? 


An historic case is important in arriving at a solution. There the Court said: 


“So having proved and possessed all his personal estate and enjoyed the interest during 
her life, bath 5 those acts beyond her assets to make good all her bequests in the mutual 
will?10 “Though a will is always revocable and the last must always be the testator’s will; 


+ Jones v. pig 156 Kan. a_ Jt Pac. (2d) 396, (1943) 
¢ a 86 Pac. (2d) 569, (1939). Selzer v. Selzer, 146 Kan. 273, 69 Pac. 


iohnson v. Muller, 14 
(2a) Jone. 116 A.L.R. 1, (1937 17a intention of testator is always derived from the words actuaily writtten 
= a will.” Sturgis v. Work, ‘122 Ind. 134, 22 N.E. 996, ( ). “The question is not what testator 
ines panded to say, but what was his intention as disclosed by what he did say.” Snidow v. Day, 145 Virginia 721, 
6. 


‘Kanses fu icial Council Bulletin, ‘‘Joint and Mutual Wills” by William A. Smith, Justice of the Supreme 


Court, wend —_ Sa 
Accord: 243 Ill. 80, 90 N.E. 216, (1909); Rastetter v. Hoeninger, 214 N.Y. 66, 
108 N.E. 210, i515): Ta Re "Re Estate of Adkins, 161 Kan. 239, 167 Pac. (2d) 618, E73 
. See footnote 20 and 21 infra. 
. In Re Estate 2 Adkins, 161 Kan. 239, 167 Pac. (2d) 618, (1946) 
10. Dufour v. Pereira, 1 Dick. 419, (1769) 
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yet a man may so bind bis assets by agreement that bis will shall be trustee for the per- 
formance of bis agreement.”! 

It would appear then that the surviving wife had bound herself by the Berry 
will to convey the undivided half she received, upon severance of the joint 
tenancy, by the joint and mutual will to the children of the deceased husband; 
and that the joint and mutual will “stood as the trustee for the performance of 
her agreement.” Therefore any disposition she might try to make of her own 
property after the death of the first party with a view toward defeating the 
purpose of the cantractual agreement would be null and void, and equity 
would impress a trust upon the property so disposed for the benefit of the 
remaindermen.'? 


As to the property in which she takes this “qualified” fee simple after the 
death of the decedent, there appears to be much confusion as to whether or not, 
and in what manner, she can dispose of her own property in such a situation. 
Although it may be unwise for a man in this way to embarrass himself as to 
the final disposition of his property, he is nevertheless the disposer by law of 
his own fortune and the sole and best judge as to the time and manner of 
disposition.'? What the parties disable themselves from doing is the making 
of a different testamentary disposition after accepting the benefits of the 
agreement, but each during his own life remains the absolute owner of his 
own with all rights of an owner. Of course, the agreement must be carried out 
honestly and in good faith; and a gift in the nature, or in lieu of, a testamentary 
disposition to defeat the purpose of the agreement cannot be accomplished."* 
In one case somewhat on point, but where the contractual aspects of the joint 
and mutual will were not discussed, a surviving wife was allowed to dispose 
of her own half of community property; notwithstanding a joint will of husband 
and wife providing that the survivor should take property of both for life and 
that at the survivor's death it should be distributed equally among their heirs.’” 
Even where a joint will was construed to give the survivor an unrestricted power 
of disposal in the property of both, the Court held the survivor could only 
dispose of the property in good faith and not merely for the purpose of defeating 
the joint will in its operation on himself.'® If the survivor is induced to make 
the conveyance through the fraud or undue influence of the grantee, it may be 
set aside on the principle that one may make a valid agreement binding him- 
self to make a particular disposition of his property by will.!? Where husband 
and wife by will each had a life estate in the property of the other and the 
husband died, an injunction was granted restraining the wife from making 
other disposition of her land by deed or will on the theory that if the survivor 
takes advantage of or accepts benefits under the joint will, it would seem 
the survivor may not dispose of his property otherwise than according to the 
terms of the will."* The law permits a person to dispose of his property at his 

2" Pe dy Bader Univer 2a Pre coe ONE esas: N.E. (2d) 888, 108 A.L.R. 857, 

athe Smith, 225 Iowa 1205, 282 N.W. 316, (1938); Ralyea v. Venners, 155 Misc. 539, 280 NYS 
ee EEE AE 2 2M, 

PN ea nc eta 


v._ Carmichael, 72 Mich. 76, 40°N.W. 173, (1888) 
8. Campbell v. Dunkelberger, 172 Iowa 835, 153 N.W. 56, (1915) 
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pleasure. He may make a valid agreement binding himself to make a particular 
testamentary disposition of property and equity will enforce such an agreement 
when well and fairly founded, and will not suffer him to defraud or defeat his 
obligation by another will.'® A correct solution is provided for the Watson 
case supra, by a case where the survivor agreed by the joint and mutual will to 
convey to certain remaindermen at his death “all the property of which he 
might die seized or possessed at his death.””° The Court nevertheless held 
that the survivor should be restrained from making any substantial conveyance 
during his lifetime to defeat the agreement, because if that were allowed there 
might not be any consideration for the decedent’s part performance of the agree- 
ment (dying and letting the joint and mutual will stand). The Court held 
that the agreement is similar in effect to a contract to bequeath or devise property 
at the death of the promisor. Concerning such a contract, it is said: 


“The fact that a person has agreed for a valid consideration to bequeath and devise 
all the property owned by him at his death does not prevent the promisor from making 
gifts during his lifetime. Such gifts, however, must not be made for the purpose of de- 
feating the agreement, but gifts which are reasonable and absolutely bona fide and not 
testamentary in effect may be made.”21 
In the above case the survivor had conveyed property, reserving a life 


estate in himself, to a different person than the designated remaindermen. 


Of course, it can readily be seen there are many disadvantages to a joint and 
mutual will. The disposition of property is restricted for an indeterminate 
number of years contrary to the principle which brought about the rule in- 
volving perpetuities. The survivor is dependent upon the remaindermen for 
the complete disposal of the life estate left him by decedent as was pointed 
out in the Lewis case, supra. The survivor is bound to convey his own property 
to designated remaindermen (who are said to have a vested interest in the 
property on the death of the first party) thereby encouraging the remaindermen 
to go their own way and even against the wishes of the ancestor if they desire. 
Also the survivor is no longer able to provide for those who may come into 
his life whom he may learn to love, or for those who may care for him in his 
last illness, because he has bound himself to dispose of his property by the 
terms of a joint and mutual will. And it will be noted from the foregoing 
cases that although the survivor may be given unrestricted power of disposal 
over all the property after the death of the decedent, the Courts will nevertheless 
restrain him from making any substantial conveyance—substantial enough to 
defeat the terms of the contractual testamentary agreement. Also, even where 
the survivor expressly agrees he will convey only that property he may have 
when he dies, he will nevertheless be restrained from any substantial disposition 
of his own property contrary to the terms of the agreement. 


It would follow from the above that the practicing attorney should adequately 
inform, on all these aspects, those people who come to his office desiring to 
execute such an instrument. 


19. Plemmons v. Pemberton, (Missouri Appeals) 117 S.W. (2d) 392, (1938) 
20. Sample v. Butler University, 211 Ind. 122, 4 N.E. (2d) 545, 5 N.E. (2d) 888, 108 A.L.R. 857, (1937) 
21. Alexander's Commentaries on Wills, A-Vol. 1, Page 170 
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Motions 

For you outside attorneys. The Sedgwick 
county district judges have, since publication of 
the Judicial Council Bulletin, changed the rules. 
Each division holds peremptory motion hearings 
once a month, on Saturday beginning at 9:30 
A.M. Div. 1, Judge McCormick, 1st Saturday; 
Div. 2, Judge Kline, 2nd Saturday; Div. 3, 
Judge Robb, 3rd Saturday; Div. 4, Judge Brown, 
4th Saturday. Each division now tries its own 
cases and only when praecipied. 


* 
Musings 


In these hectic days, this Jan. 19, 1951, looks 
like a good day for musing. It is warm, almost 
sultry, outside. The boys are still freezing in 
Korea and the atomic bombs are in their hiding 
places. What of the home front? Some 180 
doctors in Wichita, under fifty years of age, reg- 
istered for service. Likelihood that many of the 
bar will be called soon. Several already gone. 
Nobody knows much about anything. The sit- 
uation affects everyone, from the greatest to the 
least. How can one concentrate on a brief not 
knowing what tomorrow’s mail may contain. The 
little fellow, meaning the man with from $3,000 
to $20,000 income promised the burden of bal- 
ancing the budget. God certainly planned well 
when He made it so no one could tell of to- 
morrow and man could only live a day at a 
time. If we could work on that plan! Uncle Sam 
says we must estimate our income for a year 
and if we miss it by a little. Well penalties. 
Uncle knows more than our Creator. He knows 
we can guess in the dark. 


* 

Cont'd 

Who's happiest. The many whose hearts are 
failing them or those who hardly have the heart 
to keep going? I was in to see former judge 
George A. Kline, Western Ave., Topeka, re- 
cently. There should be an example for we faint 
hearted ones. Although long confined, just able 


to get up and meet you at the door, none the - 


less he has the same quiet, assured smile. Some- 
times it takes adversity to bring out all the best 
in one. It may be we will have to experience 
a few “A” bombs before we can reach the 
heights again. A lot of you are guessing we 


should not have gone into Korea just as I have 
guessed. But who knows. Perhaps this is a part 
of a divine plan to make us open our eyes and 
our pocket books. 


Cont'd 


Even lawyers must sometime wonder why 
so few in government never seemed to think 
that in these times unnecessary expenses should 
be curtailed. Look what happened to Gov. Arn. 
No sooner did he suggest that our budgets be 
cut, promised in his campaign and under which 
cnecaged he was chosen, than wails of despair 


gan to emanate from some of our supposed 
brainiest men. Each knew his pet project was 
necessary. Heaven forbid that so many got their 
start on just writin’, readin’ and ‘rithmetic and 
went so far; got their exercise walking to school 
instead of in a Pontiac and sweatin’ in a $250,- 
000 gymnasium et. al. et. al. etc. Do we have 
to have that new building, new lake, new dam, 
while our very future, our very lives are in the 
balance? Some men and women of brains think 
we do. Better fix up so the communists will 
have it easy instead of getting ready to take off 
their hides. Enough, too much musing but some 
things seem so silly. Death, chains, degradation 
are just around the corner. 


* 

Tripping 

During Oct. 15 to Nov. 15 I was privileged 
to travel through portions of Ohio, West Vir- 
ginia, Pennsylvania, Virginia, North Carolina, 
Maryland, District of Columbia, Indiana and 
Kentucky. Scenery was beautiful, historic places 
interesting, but two things I wanted to see: 
Y.M.C.A.’s, Courts and courthouses. Only the 
latter might interest you. After such a trip one 
feels more proud than before of what we have 
in Kansas and yet must wonder that we do not 
have more of what is worth while. As usual one 
sees all kinds of buildings, with varied and 
interesting processes of administering justice. 


Courts 


In visiting about one finds all kinds of pro- 
cedure. Also varied pleadings. In some juris- 
dictions the common law is supreme; in others a 
modified common law with statutory encroach- 











FIRESIDE CHATS 


ments; then again a statutory code very similar 
to Kansas. For instance a Kansas educated lawyer 
would be totally lost in Virginia; he would be 
quite at home in Ohio. In Pennsylvania he 
would be only half lost, and so it would go. He 
would marvel at the ramrod attention of attor- 
neys and spectators in some courts as the bailiff 
called court in session; he would be awed by the 
robes and absolute separation of judge, lawyers 
and spectators. A sort of cold austerity would 
embrace him and he would wonder, “Can this 
be a court of human justice?” But regardless of 
how he felt, somehow the wings of decisive 
justice would hover over the courtroom. Then 
again in another court in the same common- 
wealth, many of them are such, he would find 
a judge, robed, but to whom a robe meant little, 
a kindly and pleasant personality with a friendly 
but quiet bar and an audience attentive and at 
the same time appreciative of the homey, easy 
and understanding way in which the rights of 
litigants was being determined. In one court 
austerity. In another humaness and graciousness. 


* 
The Bar 


A visitor surely must be impressed by how 
much the attitude of the lawyer is determined 
by that of the judge. Where there is a cold 
strongwilled judge there is most likely to be a 
coldly acting bar, both toward the bench and 
fellow counselors. I use that term because it 
is much valued in many jurisdictions. Then 
where there is a businesslike, well informed 
judge who acts promptly and with quiet decision, 
an equally businesslike, informed bar is to be 
expected. With the easy-going, pleasant judge, 
the bar and court room is relaxed and procedure 
is along the line of rather easy going, relaxed 
and not quite so sure conclusions; time and cer- 
tainty do not seem so important. You get the 
feeling that practitioner and judge feel there 
might be some room for doubt and mistake. 
Some lawyers seem to like to read well known 
decisions interminably; others are willing to ac- 
cord the man on the bench a certain ability and 
knowledge of existing law. But this is true 
everywhere. Some judges listen quite attentively 
to long discussions of primary law which they 
have known for years; others are inclined to feel 
that progress in the case is more important than 
impressions upon a client. Did you ever stop to 
think how human most judges are even though 
they may be cloaked in black robes, with poker 
faces, and undeterminable ideas? Judges, I be- 
lieve, stay on the benches too long. They ought 
to have oe refresher — in active practice — 
every eight years. more you visit courts an 
inquire as to how long the judge has been on 
the bench, the more you will come to that same 
conclusion. ~ 


But What 

You might get the impression from this that 
most courts could be improved. You are so right. 
If judges could be sent on a month’s trip each 
year to visit other courts during their busy sea- 
sons it would pay big dividends to lawyers and 
litigants. 
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People Are Funny 

Should Sedgwick County lawyers (and others) 
require a certificate from the U. S. court at To- 
roo as to judgments and pending actions be- 
fore passing on real estate titles? Of course this 
question was raised due to Federal Court rules 
and two judges with two clerks. Some thirty 
title lawyers recently spent an hour discussing 
this (problem?) Daniel M. Moyer ably led the 
round table. Conclusions. The problem has been 
here since 1868. Why not a certificate in each 
county as to actions of the state district courts? 
Suits can be transferred and are frequently tried 
in counties other than the one where filed. Fed- 
eral judges could amend their rules. If the leg- 
islature is asked to amend statutes then some- 
thing worse may result. Not one lawyer raised 
his hand when asked if anyone expected to make 
requirements as to outside courts. 


*“ 
Comment 


Perhaps you don’t know what all this is 
about. Maybe I don’t either. Perhaps it is bet- 
ter not to know anything about it. There may 
be one title in a hundred where a lawyer would 
want a Topeka certificate. In that instance he 
could write and get it. No need to clutter up 
title opinions wtih a lot of insignificant re- 
quirements. First thing title lawyers know the 
legislature will do away with title business en- 
tirely. In one state, I know, examiners do all 
title work. Lawyers get in only when court work 
is required. In another they do not have ab- 
stractors but lawyers, through their clerks, do all 
the work and get paid accordingly. Still else- 
where a bonded title is all that is needed. Kansas 
lawyers have fared well, except that in the past 
they have sold their title work too cheap. 


* 
The Legislature 


This should be the stopping place but by the 
time you read this our legislature likely will be 
trying to do fifty per cent of its work in five 
days. In Kansas much progress has been made 
with the Little Legislature. Wouldn’t you say 
we need very few new laws and if anything 
about 25 per cent of what we have should be 
repealed. Maybe you would say 50 per cent and 
be nearer right. It’s too late to suggest anything, 
just pray that it doesn’t require another statute 
book to hold the new laws. It’s interesting to 
note one legislator wants county conventions to 
select two candidates for each office and present 
the names at the primary. This was suggested 
in this column years ago. Best of luck to this 
legislator. Sorry I have forgotten his name. 


* 
Judiciary 


_ Why couldn’t we have a suegenine ju- 
diciary in Kansas? Retirement allowance for 
judges? A one house legislature? Lower taxes? 
Watch the cities, counties, townships and state 
scramble in dividing up the new sources of rev- 
enue. More fun than some of the stale jokes 
being published. Try it. 
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Vern Williams, Dick Clausing, Jack 
Shanahan, Harold Beck, Joe Sheedy, Tom 
Raum and several others from Wichita 
have been recalled to the army. 

Stanley Spurrier, Jr., and Joe Sheedy have 
new babies born very recently at Wichita. 

Wetmore and Wetmore of the Bitting 
Bldg., in Wichita, want to buy copies of 
the Bar Journal dated August, 1937, Nov- 
ember, 1943, February and May, 1944. 
Anyone who has these copies can com- 
municate with the above firm. George 
Ashford has left the Wetmore firm and 
gone up on the City Court, Howard Kline’s 
old job, while Howard went upstairs to 
the District Court. 

The County Attorney races over the state 
had a lot of action in some places. In Mc- 
Pherson Erick Jernberg, Evart Mills and 
John Bremyer mixed in the primaries and 
then the winner, John Bremyer, beat 
Archie MacDonald in the general election. 
Tom Seed won out over Johnnie Frank in 
Sedgwick in a hotly contested primary, 
then defeated Clem Clark in the general 
election. 

There are several Democrats elected to 
County Attorney offices, more than I have 
ever seen before. John Calihan of Lakin 
was defeated as a Republican candidate 
by 23 votes. He moved out to Lakin in the 
period between the primary and general 
election, in a write-in campaign as a Dem- 


ocrat; he won by 3 votes. Dale Saffels, 
John Holden and Jim Mangan, all Demo- 
crats, won in Finney, Gray and Ford coun- 
ties against Republican opposition. Champ 
Graham won over Elvin Perkins in tradi- 
tionally strong Republican Lyon County. 

Fettis and Curfman, both of the County 
Attorney's office under Johnnie Frank, are 
opening an office in Wichita under a firm 
name in the Schweiter Bldg. 

Addison West has left the Adams firm 
and gone in with Cessna. Addison is the 
boy who keeps up on government regula- 
tions for the Air Craft Co. 

Drew Hartnett and Ray Haggart are 
moving over to a newly remodeled build- 
ing on the main stem of Salina, a building 
called the Carlton Bldg. Bill Norris is 
moving over to the same location, both of- 
fices were ready to go after January Ist. 


Hank Sarrar and Jim Tack are both with 
Boeing at Wichita. 

Dave Kester won the Republican nom- 
ination in Greenwood County, he took over 
the County Attorney’s office on January 
8th from George Reynolds who had it two 
terms. 


Gould and Mitchell have new offices in 
the First National Bank Bldg. in Dodge 
City and I understand they are the last 
word. Ronnie Mitchell has gone in as the 
new Secretary of the Southwest Bar Asso- 
ciation. Don Martindel finished up as 
President and Bill Vernon of Larned 
stepped in. 

Ronald Kaarbo has gone over with the 
Hickey firm, and Baker, his ex-partner, has 
gone home to await the nod from the 
Uncle which I understand will be very 
soon—all this at Liberal. 
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Max Regier of Newton has moved his 
office, he has a newly redone office up 
over the Regier Abstract plant. Max takes 
the Academy award for raising a family 
and buying bigger houses; he has had two 
children in 11 months. 

Mrs. H. A. Russell of Topeka died De- 
cember 15th after a long illness, as far as 
I know she leaves her husband, who, by 
the way, still goes to his office every day, 
and Marie, a daughter, who has been hold- 
ing down her end of the state Law Li- 
brary for a long time. I know the Bar ex- 
tends their regrets to both Marie and her 
father. 

Hall and Hall, Max and Martin to most 
of us, are a couple of hard working coun- 
try boys who took law and made good in 
an office at Anthony which they have re- 
done. I think perhaps it is the most mod- 
ern, best appointed small town office in 
the state. They have an arrangement of 
dividing off the offices as they need them, 
and can in a pinch, house a jury if need be. 

I understand Don Muir left Anthony 
about January 15th for a winter in Ari- 
zona. 

Wood Runyon now has his office in 
Anthony, his former partner, Wells Kil- 
bourne, left for New Mexico. Wood took 
the office over about the same time his 
wife presented him with a baby. 


I was driving down Walnut St. in Kan- 
sas City one day and saw Floyd Sloan of 
Topeka. Didn’t get to speak to him but he 
looked full of business. 


Art Hodgson of Rice County defeated 
Mack Bush for County Attorney, the Dem- 
ocrat over the Republican. 


Lael Alkire is a new member of the 
firm Yankey, Alkire and Smith in Wichita 
ably run by Hilda Gault who calls the plays 
when Charley Yankey is absent. 


Bernice Burket, the only lady lawyer in 
Wichita, has always enjoyed the rather 
unique spot of being the “Darling of the 
Bar.’ When something had to be done in 
the way of work the Bar, under the guise 
of bestowing an honor, always wished the 
job on Bernice. She fooled a lot of them 
recently, and I might add (this of course 
being my judgment) fooled herself, too. 
She married a family, two sons and a 
daughter as well as a husband. I think the 
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Bar should do something nice for her. Let’s 
give her a party, who knows her children 
may be lawyers someday. 

Norman Iverson opened an office of his 
own in Arkansas City. While he waits 
for clients to come in he keeps scanning 
the horizon for a beckon from the Uncle. 

Tom Pringle has just recovered from an 
operation, and was home recuperating the 
day I was in Arkansas City. 

Bill Burns was elected to the job of City 
Judge at Independence. Bill didn’t say so, 


‘but I think he has had a hitch at the job 


before. 

Judge Holdren stepped down January 
8th from a job he has held for 34 consecu- 
tive years; Warren Grant succeeds him. 
The Montgomery County Bar gave Judge 
Holdren a farewell party attended by all 
the lawyers in the District and their ladies. 
Judge Holdren told me he did not know 
he was as important as the Bar said he was. 

Neil Hambleton of Olathe has been re- 
called to the service, he left some time in 
October of 1950—am a little late on this. 

Martin Millard has opened an office in 
the Insurance Bldg. at Wichita, he too 
came down from the County Attorney's 
office after the change as of the new year. 

Mack Bryant is the new Probate Judge 
at Wichita, he took over the first of the 
year. 


Martindell, Carey, Brown and Brabets 
have taken on another youngster in the 
person of Bob Martindell, Don’s son. This 
firm grows bigger each year, like all the 
Hutchinson Bar they get big by being big. 


The County Attorney's meeting at To- 
peka on Saturday the 27th, was the best 
attended and more enthusiastically re- 
ceived than any I have ever seen, about 85 
in attendance, half new and half held over 
from the preceding term. There was an 
unusually large number of Democrats who 
had defeated Republicans in the general 
election which is most unusual in Kansas. 
The meeting was very ably conducted by 
Art Hagan of Great Bend who presided 
throughout. The law enforcement agencies 
were all represented by their respective 
heads, the F.B.I. was represented by the 
Kansas City office. The group went to the 
Jayhawk for lunch after which they were 
joined by the Coroners who took over in 
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part explaining their connection with the 
office of County Attorney. Ed Bennett, 
now of Newton, made the address of the 
day. 

I can recall only one political change in 
the Courts, I mean where there were two 
candidates one on each ticket, and the in- 
cumbent going out in favor of the op- 
posing candidate. Crawford County made 
a change, Judge Leland Resler stepped 
down in favor of Perry Owsley who is a 
Democrat. 

Another meeting of the Southwest Bar 
Association that made history along with 
the highlights supplied and administered 
by the Martindell, Carey firm made the 
occasion one to be remembered, about 125 
registered along with many of the wives. 
We had newlyweds along with old mar- 
ried folks, the range ran from Mr. and 
Mrs. John Staley Holden of Cimarron, the 
youngest and perhaps the proudest, not to 
be outdone by Mr. and Mrs. Bill Vernon 
of Larned who were married last Septem- 
ber. Anyhow, the hilarity of the occasion, 
the glamour of romance, and the business 
of the Bar made it a great day for the 
Southwest Bar Association as well as yours 
truly who had fun along with the rest, 
despite the Laura Lock Hotel. 

Bill Vernon and Vince Flemming of 
Larned have dissolved the old firm. Bill 
stays in the old Vernon office where he 
has been 36 years to my knowledge. Vince 
went into another office down the street 
a block which he has fixed up in a mod- 
ernistic mode, redone with new drapes and 
furniture which makes a fine looking of- 
fice. 

Jim Boyd has the benefit of a new face 
lifting job on the old office he is in with 
a new arrangement on the inside. This at 


Morgan Wright is in with Peterson and 
Stroble at Larned, he is the most recent 
addition to the Larned group. 


Another new firm in Wichita, Pat War- 
nick, Henry Martz, and Alan Phares have 


all gone into one unit. The firm will be - 


ably assisted by Lee Meador and Clyde 
Simon, associates, with offices in the Union 
National Bank Bldg. 

__ George Scott and Joe French have a firm 
in Topeka, both rather recent and new to 
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the law business but both being willing and 
able. I know the best will be their lot. 

Joe Lynch of the City Attorney's of- 
fice in Kansas City, Kan., was a Topeka 
visitor after the turn of the new year. I 
saw Joe in Frank Eresch’s office—must 
have been city business. 

Charlie McClintock has a new office in 
the Union National Bank Bldg. in Wich- 
ita. Dick Clausing, his former partner, has 
been recalled to the navy. Charlie had a 
year or so on the bench as Pro Tem Judge 
in the Court of Ross McCormick who has 
since recovered his health and is ready, so 
he says, to serve again. 

I stopped in Council Grove recently, 
didn’t see Harry Tompkins, tried to call 
him but got no answer so knew he was 
either out or at the hospital. His son and 
daughter-in-law started to Council Grove 
for the holidays, had a car wreck en route, 
injuring the daughter-in-law quite severely 
although I guess not dangerously. Shorty 
Hembrow told me of the accident as well 
as of his political experience in the County 
as far as the County Attorney’s race was 
concerned. The former I am sure I have 
straight, the latter, I am not too sure of. 
In fact, I am not too sure Shortly knows 
either. Anyhow, Tom Mackie, present 
County Attorney, is in Fort Benning, Ga. 

Martin and Connie Brown are ensconced 
in a new and larger office with no sign on 
it, but I found it eventually. I don’t know 
how a stranger would fare, as I had trouble. 
Connie is the County Attorney. 

Dick Mullins, that is our Dick Mullins 
of the firm of Mullins and Arvin, is not 
the one called for duty in the service. It 
was another Dick Mullins of Wichita. 


Harry Castor has had quite a siege in 
the hospital, from what I hear. They had 
Harry high and dry for quite a while, how- 
ever, he, like all good men who come to the 
aid of their office, is now back on the job 
again. The new house he built seems to 
be his pride and joy at the moment. 


Dan Bachmann has had the first addi- 
tion to the family, a son born January 9th. 
Dan is with the Dwight Wallace firm in 
Wichita. 

Fred Aley is building a ground floor 
ranch type office with a place out in front 
to hitch your horse while you get the ad- 
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vice ut counsel. It is the second block on 
South Main, cozy looking little place, six 
offices, a snack bar, deep freeze, and coffee 
urn. The boys practice law and the secre- 
taries run the snack bar for the benefit of 
the office and guests. 

Bob Norton, John Darrah, Jure Riesen 
and Bob Allan all go down with Fred Aley. 
Dale Kidwell and George Ball are staying 
in the suite in the Beacon Bldg. Mullins 
and Arvin take over where Aley goes out 
and Bernice Burket moves up with Mullins 
and Arvin. 

Berhard Alden has moved up on the 
Avenue again to engage in the general 
practice of law, he has been connected with 
a business since he came out of the army. 
His new office is in the Brotherhood Bldg. 
in Kansas City, Kan. 

The Wichita Bar has a new secretary. He 
is Bob Langenwalter and takes over from 
Bill Beeson who is now in the insurance 
business. 

Joe Stryker, one of the more recent ad- 
ditions of the famous old Fredonia Strykers, 
is with Cities Service at Bartlesville, Okla., 
as is Al Holl, another Kansas boy—both 
in the legal department. 

Laurence Milligan is in the land depart- 
ment, a recent Kansas graduate. 

George Forbes, another current addition 
of the Eureka Forbes, is now at McPher- 
son in a new office of his own. 

Dick McDermott wished to be remem- 
bered to all his Kansas friends and extend 
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an invitation for anyone coming through 
Tulsa to call on him. 

Ken Stewart is with Boyer, Hondros and 
Donaldson at Wichita, taking the place of 
= Beck who answered Uncle Sam’s 
c 

Don Elleman of Columbus died on Jan- 
uary 8th. He leaves an office equipped 
and quite a library. Anyone interested in 
the library contact me—for Mrs. Elleman. 

Ralph Moberly of Galena has been or- 
dered to report sometime in February. He 


‘has the Ed Morgan office in Galena. Ed 


died sometime in the summer of 1950. I 
think I wrote this up at the time. 

Jules Doty has connected himself with 
Judge and Mrs. Bowersock at Columbus. 
I saw him recently. He says with the new 
firm on one side and the army on the other 
side he is a busy boy. Vern Bowersock is 
with the D. A. office at Topeka. 

Kent Young and Wilbur Geeding are 
holding out in the office of County At- 
torney at Columbus. Wilbur is Kent's as- 
sistant. Couple of good kids, full of what 
it takes to make lawyers. 


Jake Liberman at Caney was glad to see 
me One day, I stopped at noon hungry and 
out of money. Jake fixed me up and told 
me George Ward was going full steam 
again. I would like to be remembered to 
George. You know he was prohibition di- 
rector with offices in Kansas City, Mo., 
during the dry season we once had. I don't 
think I have seen him since. 
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MEMBERSHIP ROLL CHANGES 
of the Bar Association of the State of Kansas 


In the August, 1950, issue of this Bar Journal, the Membership Roll of the Association 
was published according to an alphabetical listing of the cities, with the known street, 
building or box number post office address of each member appearing opposite his name. 
It is hoped that the list as so compiled will provide members with a useful directory and 
assist the office of the Secretary-Treasurer in keeping its mailing list current. Preceding 
the alphabetical listing of cities appear the names of members entering military service, 
which are listed alphabetically by name. 


Members are requested to notify the Secretary-Treasurer, P. O. Box 29, Topeka, Kan- 
_—— any errors, omissions or changes of address, in order that the list may be kept up 
to date. 


MEMBERS ENTERING MILITARY SERVICE 


Harold T. Beck, Wichita Federal § & L Bldg., Wichita 
Lt. Ralph B. Foster, 174th M P Bn., Fort Sheridan, Illinois 


J. S. May, P. O. Box 223, Atchison 


Ist Lt. Leonard W. Pipkin, Jr., 3621-B Southmont Drive, Montgomery, Alabama 
Lt. Fred W. Rausch, Jr., 174 M P BN, Fort Sheridan, Illinois 

Glenn J. Shanahan, Brown Building, Wichita 

Lt. J. W. Smith, USNR, 1026 W. 16th, Wichita 

J. F. Steineger, APO 757-A, c/o PM, New York, N.Y. 

In addition to the changes due to members entering military service, the following 
shows the current changes and is supplementary to the “Membership Roll—1950” ap- 
pearing on pages 104-117 of the August, 1950, Journal and to the “Membership Roll 
Changes” appearing on page 201 of the November, 1950, Journal. 


ABILENE 


Harold Bolton, Box 416 
J. F. Christner, Citizens Bank Building 


ARKANSAS CITY 


Grant H. Cole, 827 South “A” 
H. M. Wright, 426 North 4th 


ATWOOD 

Robert J. Lewis, Box 673 
CHANUTE 

John A. Emerson, 815 S. Highland 
CHERRYVALE 

C. W. Mitchell 
COFFEYVILLE 


Morris D. Hildreth, Columbia Building 
A. R. Lamb, 719 Walnut Street 


DODGE CITY 


Donald C. Smith, First Nat'l Bank Bldg. 


Keith M. Wilcox, Box 266 


EL DORADO 
Robert M. King, Box 111 
EMPORIA 
Harold R. Schroeder, 610 Arundel 
William E. Stillings, 626 Arundel 
EUREKA 
Carl C. Chase, Crebo Building 
GARDEN CITY 
Clifford R. Hope, Jr., 916 Gillespie Place 


GENESEO 
Ralph Foster, Box 506 


GREAT BEND 
Robert P. Kennan, First Nat'l Bank Bldg. 
Earl C. Moses, Jr., 2008 Lakin Ave. 


HAYS 
Bernard J. Brungardt 


HUGOTON 
Bernard E. Nordling, Box 235 
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INDEPENDENCE 
Joe W. Moss 


JETMORE 
Walter F. Stueckemann, Box 304 


JOHNSON 
Leland Nordling, Shetlar Bldg. 


JUNCTION CITY 
Howard W. Harper, 707 N. Washington 
Charles I. Platt, 80244 N. Washington 
I. M. Platt, 80244 N. Washington 
William F. Stahl, 72214 N. Washington 
KANSAS CITY 
M. Raymond Dillon, 500 Huron Bidg. 
Mrs. Marty Jane Keller Joyce, 424 N. 17th 
Donald E. Martin, 704 N. 16th 
Joseph J. Poizner, 705 N. 22nd 
J. E. Schroeder, 518 Brotherhood Bldg. 
A. J. Stanley, Sr. 518 Brotherhood Bldg. 
Arthur J. Stanley, Jr., 518 Brotherhood 
Bidg. 
Leonard O. Thomas, 518 Brotherhood 
Bldg. 
Lee E. Weeks, 518 Brotherhood Bldg. 
LA CROSSE 
Robert W. Johnson 
LAKIN 
Leo J. Callahan 
LANSING 
Sam Parisa 
LARNED 
Morgan Wright, 817 Kansas 


LAWRENCE 


Richard A. Barber, Lawrence Nat’! Bank 
wast Scovel, 1111 West 11th 
Charles A. Springer, Lawrence Nat'l Bank 
Bldg. 
LEOTI 
G. E. Rewerts, First State Bank Bldg. 
LIBERAL 
Ronald Kaarbo, 18 West First 
LYNDON 
Bill G. Honeyman, P. O. Box 273 
LYONS 


G. M. Bush, Jr., Woleslagel, Gaston & 
Bush 
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Arthur C. Hodgson, P. O. Box 529 
Frederick Woleslagel, Woleslagel, 
Gaston & Bush 
MANHATTAN 


Charles D .Green, 1200 Houston 
MARION 

Roger H. Morse, P. O. Box 89 
MEDICINE LODGE 


W. Luke Chapin, P. O. Box 445 
John W. MacGregor, P. O. Box 355 


- MISSION 


Ralph E. Hoke, 5108 W. 73rd 

George A. Lowe, 5905 Dearborn 

Earl E. O'Connor, 5905 Dearborn 
NORTON 

Hon. Robert W. Hemphill, Judge, Dist. 

Court 

OBERLIN 

John M. Bremer, Box 85 

Leaford F. Cushenbery, Box 85 
OLATHE 

Cyrus Leland, P. O. Box 506 
OVERLAND PARK 

Robert Pennington, 7608 Conser Street 


PAOLA 

Karl V. Shawver, Jr., Jewell Building 
PAWNEE ROCK 

Warren H. Kopke, Box 115 


PHILLIPSBURG 
Frank Hahn, 353 F. Street 


PITTSBURG 
Alfred L. Burgert, 210 W. Madison 
Charles H. Manghini, 302 Nat'l Bank 
Bldg. 
PLEASANTON 
Harry C. Blaker, Commercail Hotel Bldg. 


PRATT 
Lewis Hamar, Pratt County Abstract Co. 
Clarence E. Renner, Duckwall Bldg. 
RUSSELL 
Dean G. Ostrum, Building & Loan Bldg. 


SALINA 


H. H. Dunham, 409 East Kirwin 
J. Herb Wilson, 10914 N. Santa Fe 
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SEDAN 
R. O. Robbins, Box 118 


TOPEKA 
Hon. Edward F. Arn, Governor’s 
Mansion, 801 Buchanan 
Marion Beatty, VFW Building 
Charles A. Betsher, 3636 Stratford Road 
Frederick J. Carman, 1028 Taylor 


Gordon Danielson, Suite 202, VFW Bldg. 


John Dunn, 1612 College 

D. W. Fellers, 86 University Place 

James H. Hope, 2134 Potomac Drive 

Robert Stone Johnson, 216 West 6th 

William B. McElhenny, 1421 W. 13th 

Robert Patterson, c/o Howard Jones, 
Nat'l Reserve Bldg. 

Charles F. Pomeroy, 935 Western 


H. J. Quigley, Southwestern Bell Tele. Co. 


Ernest J. Rice, VFW Building 

Leonard Schneider, 41 University Place 

F. Russell Shultz, 212 W. 7th 

Bill M. Stevick, 800 Kansas 

John William Townsend, 204 Central 
Bldg. 

Robert R. Turney, 532 Kansas 

Ernest N. Vickers, 1521 MacVicar 


Hon. William J. Wertz, 2120 Potomac 
Drive 
Paul S. Wise, 1622 Atwood 


VALLEY CENTER 
Byron T. Rowell 


WICHITA 
Les Arvin, Beacon Building 
John E. Boyer, Wichita Federal § & L 
Bidg. 
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Starr Calvert, Jr., 306 S. Yale 

— A. Coldsnow, 689 Geo. Wash. 
Blv 

Keith M. Curfman, 1004 Schweiter Bldg. 

Paul J. Donaldson, Wichita Federal 
S & L Bldg. 

Dale Fair, Jr., 734 Peppin Court 

Everett C. Fettis, Schweiter Bldg. 

Sydney L. Foulston, Bitting Bldg. 

Hon. Delmas C. Hill, U. S. Dist. Court, 
Federal Bldg. 

W. W. Hiss, 1578 E. 3rd 

Geo, J. Hondros, Wichita Federal S & L 
Bldg. 

Kenneth Kimmel, 713 S. Crestway 

Lyle W. Loomis, First Nat'l Bank Bldg. 

Charles F. McClintock, 303 Union Nat'l 
Bank Bldg. 

A. Martin Millard, 202 Insurance Bldg. 

Kenneth L. Myers, 1607 N. Hillside 

Kenneth M. Nohe, 911 Beacon Bldg. 

Eugene L. Pirtle, 1414 Union Nat'l Bank 
Bldg. 

Payne H. Ratner, Jr., 1414 Nat'l Bank 
Bldg. 

Kurt Riesen, 305 Beacon Bldg. 

Keith Sanborn, 1414 Union Nat’! Bank 
Bldg. 

Dougles E. Shay, 817 Beacon Bldg. 

J. Wentworth Smith, 1026 W. 16 

Paul V. Smith, 817 Beacon Bldg. 

James D. Tack, 138 N. Chautauqua 

Frank Welsh, Jr., 1001 N. Pershing 

Wade W. Wightman, 308 Schweiter 
Bidg. 

Oliver A. Witterman, 321 W. Douglas 


NON-RESIDENT MEMBERS 


MOFFET FIELD, CALIFORNIA 

Geoffrey E. Carlisle, Naval Air Station 
PALO ALTO, CALIFORNIA 

Karl M. Ruppenthal, 120 Iris Way 


DENVER, COLORADO 
Wendell P. Sayers, 521 Ernest & Cranmer 
Bldg. 
WASHINGTON, D.C. 
Robert M. Clark, 525 Shoreham Bldg. 


CLEARWATER, FLORIDA 
Roy W. Cliborn, 25 San Remo Avenue 


SILVER SPRING, MARYLAND 
Glenn L. Archer, 9507 Monroe 


KANSAS CITY, MISSOURI 
John J. Alder, 230 West 10th 
Thomas Paul Downs, Columbia Bank 
Bldg. 
Clifford B. Kimberly, 1664 Dierks Bldg. 
Louis A. Silks, Waltower Bldg. 
Francis G. Weigand, 301 W. Armour 
SPRINGFIELD, MISSOURI 
Perry A. Ennis, P.O. Box 1314, S.SS. 
LINCOLN, NEBRASKA 
O. D. Foltz, 1340 J Street 
JAMAICA, NEW YORK 
Thomas C. Larremore, American Social 
Hygiene Ass’n, 148 88th Ave. 


OKLAHOMA CITY, OKLAHOMA 
John W. Wolfe, P. O. Box 795 





